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U.S. Customs Service 


Treasury Decisions 


(T.D. 92-71) 


UNRESOLVED RELIQUIDATION AND PROTEST ACTIONS IN- 
VOLVING MERCHANDISE SUBJECT TO ANTIDUMPING AND 
COUNTERVAILING DUTY ORDERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice. 


SUMMARY: The Customs Service, in conjunction with the Office of Im- 
port Administration, International Trade Administration, Department 
of Commerce, is requesting parties that filed requests for reliquidation 
or protest actions prior to January 1, 1992, that involved merchandise 
subject to antidumping and countervailing duty orders and remain un- 
resolved, to notify Customs in writing that the party/protestant still has 
an interest in proceeding with the protest. 


EFFECTIVE DATE: Notifications should be received by September 11, 
1992. 


FOR FURTHER INFORMATION CONTACT: Jeffrey Laxague, Office 
of Trade Operations, (202) 927-0402. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Customs Service and the Office of Import Administration, Inter- 
national Trade Administration, Department of Commerce, are coordi- 
nating their efforts to clear up the backlog of unresolved requests for 
reliquidation and protests concerning merchandise subject to antidum- 
ping or countervailing duty orders under §§ 514 and 520(c) of the Tariff 
Act of 1930, as amended (19 U.S.C. 1514 and 1520(c)). 


NOTIFICATION TO CUSTOMS 


To ensure that all such actions are resolved, Customs is requesting 
parties that filed such actions prior to January 1, 1992, to notify Cus- 
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toms that the party/protestant is still interested in proceeding with the 
action. Such parties should submit a true copy of the request for reli- 
quidation or protest and supporting documentation that was filed with 
Customs so that the nature of the action can be verified and its pendency 
confirmed. All such information should be submitted to: 

U.S. Customs Service 

Office of Trade Operations 

Import Specialist Division, Room 1334 

1301 Constitution Avenue, NW. 

Washington, D.C. 20229 


We emphasis that this notice only relates to requests for reliquidation 
and protests filed prior to January 1, 1992, which involved merchandise 
subject to antidumping and/or countervailing duty orders. 
Dated: July 20, 1992. 
MICHAEL H. Lang, 
Acting Commissioner of Customs. 


[Published in the Federal Register, July 28, 1992 (57 FR 33386)] 


19 CFR Part 4 
(T.D. 92-72) 


ADDITION OF THE REPUBLIC OF VANUATU TO THE COAST- 
WISE-TRADE LIST OF NATIONS ENTITLED TO CERTAIN 
RECIPROCAL VESSEL PRIVILEGES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations by add- 
ing the Republic of Vanuatu to the list of nations whose vessels are enti- 
tled to certain reciprocal coastwise-trade privileges relating to the 
transport of certain articles between points in the U.S. Customs has 
been duly informed that the Government of the Republic of Vanuatu 
places no restrictions on the carriage of any article covered by the reci- 
procity provisions of the Jones Act by U.S. vessels between its ports. 
Therefore, Customs is extending reciprocal coastwise-trade privileges 
to Vanuatu-flagged vessels. 


EFFECTIVE DATE: This amendment is effective July 28, 1992. These 
reciprocal privileges for vessels registered in the Republic of Vanuatu 
became effective on January 1, 1992. 


FOR FURTHER INFORMATION CONTACT: B. James Fritz, Carrier 
Rulings Branch (202)927-0840. 





U.S. CUSTOMS SERVICE 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 27, Merchant Marine Act of 1920, as amended (46 U.S.C. App. 
883), referred to as the Jones Act, provides generally that no merchan- 
dise shall be transported by water, or by land and water, between points 
in the U.S. except in vessels built in and documented under the laws of 
the U.S. and owned by U.S. citizens. However, the sixth proviso, as 
amended, states that, upon a finding by the Secretary of the Treasury, 
pursuant to information obtained and furnished by the Secretary of 
State, that a foreign nation does not restrict the transportation of cer- 
tain articles between its ports by vessels of the U.S., reciprocal privileges 
will be accorded to vessels of that nation, and the prohibition against the 
transportation of those articles between points in the U.S. will not apply 
to its vessels. 

The regulations implementing these reciprocal coastwise transporta- 
tion privilege provisions are found at § 4.93, Customs Regulations (19 
CFR 4.93). Section 4.93(a)(1) provides for the exemption for certain na- 
tions’ vessels transporting empty cargo vans, empty lift vans, and empty 
shipping tanks, and § 4.93(b)(1) enumerates those nations found to ex- 
tend reciprocal privileges to U.S. vessels in this regard. Section 
4.93(a)(2) provides for a similar exemption relating to stevedoring 
equipment and material, and § 4.93(b)(2) similarly enumerates those 
nations found to extend similar reciprocal privileges to U.S. vessels in 
this regard. 

In a letter dated April 16, 1992, from the Government of the Republic 
of Vanuatu to the Department of State, the Government of the Republic 
of Vanuatu declared that, effective January 1, 1992, U.S.-flag vessels 
have been permitted to carry empty containers and related equipment 
and all other items enumerated at 19 CFR 4.93(a) coastwise in Vanuatu. 
The Department of State advised the Chief, Carrier Rulings Branch, 
U.S. Customs Service, that this declaration of the Government of 
Vanuatu offered satisfactory evidence to establish reciprocity as re- 
quired by the Act and requested that the Republic of Vanuatu be added 
to the list of nations at 19 CFR 4.93 whose vessels are permitted to trans- 
port between points of the U.S. the items enumerated at (a)—(e) in the 
sixth proviso. The Chief, Carrier Rulings Branch, is of the opinion that 
satisfactory evidence had been furnished to grant the reciprocal privi- 
leges allowed under § 4.93, effective January 1, 1992, and requested that 
the Republic of Vanuatu be added to the list of nations enumerated at 
§ 4.93(b)(1) and (2). 

Authority to amend this section of the Customs Regulations has been 
delegated to the Chief, Regulations and Disclosure Law Branch. 
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INAPPLICABILITY OF PUBLIC NOTICE AND COMMENT 
REQUIREMENTS, DELAYED EFFECTIVE DATE REQUIRE- 
MENTS, THE REGULATORY FLEXIBILITY ACT, AND EXECU- 
TIVE ORDER 12291 


Because this amendment merely reflects a statutory requirement 
that confers a benefit upon the public, pursuant to 5 U.S.C. 553(b)(B), 
notice and public procedure thereon are not required. Further, for the 
same reasons, good cause exists for dispensing with a delayed effective 
date under 5 U.S.C. 553(d)(1) and (3). Since this document is not subject 
to the notice and public procedure requirements of 5 U.S.C. 553, it is not 
subject to provisions of the Regulatory Flexibility Act (5 U.S.C. 601 et 
seq.). This amendment does not meet the criteria for a “major rule” as 
defined in E.O. 12291; therefore, a regulatory impact analysis is not 
required. 


DRAFTING INFORMATION 
The principal author of this document was Gregory R. Vilders, Regu- 
lations and Disclosure Law Branch. 
List OF SUBJECTS IN 19 CFR Part 4 
Customs duties and inspection, Maritime carriers, Vessels, Coastwise 
trade. 


AMENDMENT TO THE REGULATIONS 


To reflect the reciprocal privileges granted to vessels registered in the 
Republic of Vanuatu, Part 4, Customs Regulations (19 CFR Part 4), is 
amended as set forth below: 


PART 4— VESSELS IN FOREIGN AND DOMESTIC TRADES 
1. The authority citation for Part 4 continues to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1624; 46 U.S.C. App. 3; 
* * * * * * * 
Section 4.93 also issued under 19 U.S.C. 1322(a), 46 U.S.C. App. 883; 
* * * * * * * 


2. In § 4.93, paragraphs (b)(1) and (2) are amended by inserting, in ap- 
propriate alphabetical order, “Vanuatu, Republic of” in the list of na- 
tions entitled to reciprocal privileges. 


Dated: July 21, 1992. 


KaTHRYN C. PETERSON, 
Chief, 
Regulations and Disclosure Law Branch. 


[Published in the Federal Register, July 28, 1992 (57 FR 33274)] 





U.S. Customs Service 


General Notice 


19 CFR Part 142 


IDENTIFYING INFORMATION 
REQUIRED ON ENTRY DOCUMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of clarification. 


SUMMARY: This document sets forth examples indicating the party in 
the U.S. to whom imported merchandise is sold or consigned, or the 
premises in the U.S. to which it is delivered, which party or premises 
must be identified in the Customs entry or release documents covering 
the merchandise. 


DATE: Comments must be received on or before September 28, 1992. 


ADDRESS: Comments (preferably in triplicate) may be addressed to 
and inspected at the Regulations and Disclosure Law Branch, U.S. Cus- 
toms Service, 1301 Constitution Avenue, NW., Room 2119, Washing- 
ton, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John Kelley, Office of 
Cargo Enforcement and Facilitation, (202) 566-5354. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Merchandise imported and entered for consumption must be sup- 
ported by Customs entry and entry summary documentation. Briefly 
stated, this entry documentation is detailed in § 142.3, Customs Regula- 
tions (19 CFR 142.3), and consists of the information which must be 
filed with Customs to secure the release of imported merchandise from 
Customs custody (19 CFR 141.0a(a)); entry summary documentation is 
that which must be filed in order to enable Customs to assess duties, and 
collect statistics with respect to the merchandise, and to determine 
whether other requirements of law or regulation are met (19 CFR 
141.0a(b)). 

In addition, in certain circumstances as enumerated in § 142.21, Cus- 
toms Regulations (19 CFR 142.21), merchandise may be initially re- 
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leased under a special permit for immediate delivery, in accordance with 
§ 448(b), Tariff Act of 1930, as amended (19 U.S.C. 1448(b)), and in 
these circumstances as well, the information required by § 142.3 must 
be provided, except that a commercial invoice need not be submitted at 
such time (see 19 CFR 142.22(a)). 

Customs capability to identify fully all parties involved with imported 
merchandise being entered or released is essential in order to support 
investigative efficiency. Information concerning the party in the U.S. to 
whom such merchandise is sold or consigned represents one of several 
elements which Customs considers in the process of assessing the risks 
associated with the transaction and determining the appropriate level of 
examination to be accorded the merchandise involved. This process is 
known generally as “cargo selectivity”. 

In this latter regard, principally to correct a problem on the Northern 
Border, § 142.3 was amended by T.D. 90-92, 55 FR 49879, to add a new 
paragraph (a)(6), in order to specifically require that entry or release 
documents include the identity of the party in the U.S. to whom the im- 
ported merchandise is sold or consigned, or if this is unknown at the 
time of entry or release, the premises in the U.S. to which the merchan- 
dise is delivered. Section 142.3(a)(6) reads as follows: 


When merchandise is imported having been sold, or consigned, toa 
person in the United States, the name, street address, and appro- 
priate identification number of that person as provided in § 24.5 of 
this chapter, shall be shown on the entry documents (CF 3461, 3461 
ALT, 7501). When, at the time of immediate delivery, entry or re- 
lease, there is no known buyer, the name, street address, and appro- 
priate identification number (as above) of the premises in the 
United States to which the merchandise is to be delivered must be 
shown on the entry or release documents. 


Under § 142.3(a)(6), the required information, including the appro- 
priate identification number or numbers, must be provided for each en- 
try of imported merchandise processed through cargo selectivity, 
whether the entry is electronically or manually transmitted to Customs. 

In particular, for a consolidated entry, where the entry is made listing 
one broker or freight forwarder as consignee, the required information 
must be submitted for each separate and distinct shipment within the 
consolidated shipment. 

The notice of proposed rulemaking which led to the final rule adopt- 
ing § 142.3(a)(6) set forth seven examples which were designed and in- 
tended to illustrate the application of the identification requirement 
contained in this regulation (55 FR 2528, 2529). These examples, how- 
ever, were dropped from the final rule because they created confusion on 
the part of the brokerage community as to which party should be identi- 
fied in some of the more complex import transactions (T.D. 90-92, 55 FR 
49879, 49883). However, it was stated in the final rule that examples 
“meeting the needs of both Customs and the trade [would] be developed 
and issued separately” (ibid.). 
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Accordingly, Customs has since worked with the trade community in 
an effort to develop a new series of examples, set forth below, that are 
believed to be more consistent with the identification requirements of 
§ 142.3(a)(6), and which identify the correct party or premises in the 
U.S., that must be shown on the Customs entry or release documents in 
the most frequently encountered import transactions. The address of 
the party in the U.S. to whom imported merchandise is sold or consigned 
must, of course, be located within the U.S. 


EXAMPLES 
Example 1: 

ABC Company, a distributor of telephone equipment located in Seat- 
tle, Washington, places an order with Canadian Bell Limited of Van- 
couver, Canada, and arranges for the importing carrier to deliver the 
goods directly to several customers of ABC Company in the U.S. 

ABC Company is the ultimate consignee for Customs purposes, since 
that is the party which purchased the merchandise from the Canadian 
shipper. 


Example 2: 
XYZ Limited is a Canadian company which produces and delivers 
baked goods to twenty retail food stores in the U.S. on a daily basis. 
Since the baked goods are ordered/purchased separately from the Ca- 
nadian supplier by the individual stores in the U.S., each of these stores 
is the ultimate consignee for Customs purposes. 


Example 3: 

Montreal Furniture Company, a Canadian manufacturer of office fur- 
niture, leases storage space at the Champlain Warehouse Service in 
Champlain, New York. As orders are received from customers in the 
U.S., delivery is made from the Champlain storage facility. 

The Champlain Warehouse Service should be shown on the entry or 
release documents in accordance with § 142.3(a)(6), since there is no 
known buyer of the merchandise at the time of its importation and 
those are the premises in the U.S. to which the imported goods are being 
delivered. 


Example 4: 

Calgary Instruments Limited ships a small parcel containing a medi- 
cal instrument to the UPS (United Parcel Service) hub in Sweetgrass, 
Montana, for subsequent delivery to Memorial Hospital in Great Falls, 
Montana. Reliable Broker is the importer of record for this shipment. 

Memorial Hospital is the ultimate consignee for this shipment, since 
it is the purchasing party, and UPS is merely a nominal consignee in the 
transaction. 


Example 5: 
An employee of Ontario Jewelry Sales Limited of Mississauga, Can- 
ada, imports in her personal baggage a collection of diamonds for display 
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and possible sale at a jewelry exhibition taking place at the Interconti- 
nental Hotel in Manhattan, New York. 

Asin Example 4, since this shipment is not being imported subject toa 
contract of purchase or delivery at the time of importation, the Intercon- 
tinental Hotel should be shown on the entry or release documents in ac- 
cordance with § 142.3(a)(6), since that is the place to which the 
diamonds are being delivered. 


Example 6: 

The Wilkins Fur Company, Limited, of Toronto, ships twenty mink 
coats to the Williamson Exposition Company of Boston, which is han- 
dling the arrangements for a trade fair on behalf of the National Asso- 
ciation of Fur Garment Wholesalers to be held at the Plaza Hotel in New 
York City. 

Since there is no known buyer at the time of importation of the mink 
coats, the Williamson Exposition Company of Boston should be shown 
on the entry or release documents in accordance with § 142.3(a)(6), 
since that is the entity to which the coats are consigned. 


Example 7: 

Manitoba Auto Supply of Winnipeg ships ignition kits to the U.S. The 
buyer shown on the invoice is Minneapolis Auto Specialties of 2800 Hen- 
nepin, Minneapolis, Minnesota. Marty’s Car Parts in Racine, Wiscon- 
sin, is shown as the “ship to” party. 

As in Example 1, the ultimate consignee for Customs purposes is Min- 
neapolis Auto Specialties, since that is the party which purchased the 
merchandise from the Canadian shipper. 


Example 8: 

Manitoba Auto Supply ships ignition kits to Minneapolis Auto Spe- 
cialties in Duluth, Minnesota. The buyer shown on the invoice is Min- 
neapolis Auto Specialties located at 2800 Hennepin in Minneapolis, 
Minnesota. 

As in Example 7, Minneapolis Auto Specialties in Minneapolis is the 
ultimate consignee since that is the party in the U.S. which purchased 
the merchandise. 


Example 9: 

Acme Compressor Company, Limited, of Edmonton Alberta, buys an 
air compressor from the Trucking Supply Company of Regina, Sas- 
katchewan, and is listed as the buyer on the invoice. Acme ships the com- 
pressor to the Lindquist Trucking Company in Ambrose, North Dakota. 

The Lindquist Trucking Company should be shown on the entry or 
release documents in accordance with § 142.3(a)(6), since that is the 
place in the U.S. to which the goods are being delivered. 


Example 10: 
Strong-as-Nails Steel Company of Dorval, Quebec, ships a load of 


steel to U.S. Steel in Allentown, Pennsylvania. On the Special Summary 
Steel Invoice (Customs Form 5520), U.S. Steel is listed as the importer 
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in Block #8. The buyer of the steel listed in Block #7 is Structures Un- 
limited of Philadelphia, Pennsylvania. 

As in Example 1, the ultimate consignee is Structures Unlimited as it 
is the U.S. buyer of the steel. 


Example 11: 

Beauty Limited of Montreal, Quebec, sells a shipment of cosmetics to 
Total Woman, Inc. (a U.S. company) in care of (c/o) Unique Image of Al- 
bany, New York. There is no address listed on the invoice for the buyer, 
Total Woman, Inc. 

The ultimate consignee in this case is Total Woman, Inc., which is the 
buyer in this transaction. Its name and address must therefore be in- 
cluded on the Customs entry or release documents. 


Example 12: 

Spring Water Company of Los Angeles purchases a load of bottled 
water from Healthy Water Limited of Calgary, Alberta. The address of 
Spring Water Company is listed as a post office box in Los Angeles. The 
water is shipped to Ralph’s Grocery Store on Sepulveda Boulevard in 
Los Angeles. 

The ultimate consignee is Spring Water Company of Los Angeles as 
the U.S. buyer of the water, regardless of the fact that its address shows 
a post office box. 


Example 13: 

FTX Company in Mexico City ships a load of door knobs to the Rio 
Company in El Paso, Texas. There are no other parties located in the 
U.S. shown on the invoice. 

The Rio Company should be shown on the entry or release documents 
in accordance with § 142.3(a)(6) since there is no known buyer of the 
merchandise at the time of its importation and those are the premises in 
the U.S. to which the imported goods are being delivered. However, if 
there is a known buyer that name must be used. 


Example 14: 

ABC Garments of Edmonton, Alberta, manufactures children’s cloth- 
ing and sells to small boutiques in the U.S. These boutiques place orders 
(usually small) with ABC Garments which will accumulate a number of 
orders before sending them as a consolidated shipment with their cus- 
tomhouse broker listed as consignee. 

Although § 141.51, Customs Regulations (19 CFR 141.51), allows all 
merchandise arriving on one vessel and consigned to one consignee (in 
this case, the broker) to be included in one entry, the ultimate consignee 
(i.e., the person to whom the merchandise is sold) for each shipment in 
the consolidated entry must be provided to Customs in accordance with 
§§ 141.86(a)(2) and 142.3(a)(6), Customs Regulations (19 CFR 
141.86(a)(2) and 142.3(a)(6)). Furthermore, pursuant to §§ 24.5(a) and 
142.3(a)(6), Customs Regulations (19 CFR 24.5(a) and 142.3(a)(6)), a 
Customs Form 5106 would also have to be filed for each ultimate con- 
signee for which entry is made. 
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Example 15: 

Through Quicksilver Delivery, an international courier company, 
Just Fabrics, Limited, of Montreal, ships a parcel of fabric cuttings to 
Dresses-Are-Usin London, England. Dresses-Are-Us is listed as the des- 
tination party on the invoice. After Customs clearance, the parcel is for- 
warded to England by A-1 Freight Forwarders of Buffalo, New York. 

Because there is no known buyer in the U.S., A-1 Freight Forwarders 
in Buffalo, New York, should be shown on the entry or release docu- 
ments in accordance with § 142.3(a)(6), since theirs are the premises in 
the U.S. to which the merchandise is to be delivered before being for- 
warded to England. 


Example 16: 

Top Hat, Ltd., ships twenty orders of clothing accessories on individ- 
ual bills of lading to various consignees. The entire shipment is included 
on a master bill of lading designating a customs broker as consignee. 

One entry would be filed in this situation in accordance with § 141.51, 
Customs Regulations (19 CFR 141.51). Although the broker listed as 
consignee on the master bill of lading may be the importer of record, tar- 
iff—line items would designate the individual ultimate consignees. Ulti- 
mately, all twenty ultimate consignees would be listed on the entry. 
Some line items may be repeated for more than one ultimate consignee. 


COMMENTS 


Consideration will be given to any written comments (preferably in 
triplicate) that are timely submitted to Customs. Comments submitted 
will be available for public inspection in accordance with the Freedom of 
Information Act (5 U.S.C. 552), § 1.4, Treasury Department Regula- 
tions (31 CFR 1.4), and § 103.11(b), Customs Regulations (19 CFR 
103.11(b)), during regular business days between the hours of 9:00 a.m. 
and 4: 30 p.m. at the Regulations and Disclosure Law Branch, Room 
2119, Customs Headquarters, 1301 Constitution Avenue, NW., Wash- 
ington, D.C. 


DRAFTING INFORMATION 


The principal author of this document was Russell Berger, Regula- 
tions and Disclosure Law Branch, U.S. Customs Service. However, per- 
sonnel from other offices participated in its development. 

SAMUEL H. Banks, 
Acting Commissioner of Customs. 


Approved: July 22, 1992. 
PETER K. NUNEZ, 
Assistant Secretary of the Treasury. 


{Published in the Federal Register, July 29, 1992 (57 FR 33463)] 





U.S. Customs Service 


Proposed Rulemakings 


19 CFR Part 101 


CUSTOMS FIELD ORGANIZATION 
PORTLAND, MAINE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule; solicitation of comments. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions by updating the list of Customs stations under the jurisdiction of 
the district director, Portland, Maine. Customs proposes to remove from 
the list the station at Knoxford Line (Mars Hill), no longer in operation, 
and add the stations at Daaquam, Estcourt, Ste. Aurelie and St. Pam- 
phile, which are operational but unlisted. 


DATE: Comments must be received on or before September 28, 1992. 


ADDRESS: Written comments (preferably in triplicate) may be ad- 
dressed to and inspected at the Regulations and Disclosure Law Branch, 
Room 2119, U.S. Customs Service, 1301 Constitution Avenue, NW., 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Peg Reyen, Office of 
Workforce Effectiveness and Development, Office of Inspection and 
Control, (202) 566-9425. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of Customs continuing program to obtain more efficient use of 
its personnel, facilities, and resources, and to provide better services to 
carriers, importers, and the public, Customs is proposing to amend the 
list of Customs stations contained in § 101.4(c), Customs Regulations 
(19 CFR 101.4(c)). The list shows a station located at Knoxford Line 
(Mars Hill), under the jurisdiction of the district director, Portland, 
Maine. The building at this location was demolished many years ago, 
and the road that the station was located on now serves no useful pur- 
pose. Inasmuch as the station at Knoxford Line (Mars Hill) is no longer 
operational, Customs is proposing to remove this station from its list of 
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Customs stations. By contrast, four locations which primarily service 
woodcutting operations in the area are operational and manned. Cus- 
toms is proposing that these four locations be added to the list of Cus- 
toms stations, under the supervision of the district director, Portland. 
The stations are located at Ste. Aurelie, Daaquam, St. Pamphile and 
Estcourt, Maine. 


COMMENTS 


Prior to adoption of this proposal, consideration will be given to any 
written comments timely submitted to the Customs Service. Comments 
submitted will be available for public inspection in accordance with the 
Freedom of Information Act 5 U.S.C. 552, § 1.4, Treasury Department 
Regulations (31 CFR 1.4), and § 103.11(b), Customs Regulations (19 
CFR 103.11(b)), on regular business days between the hours of 9:00 a.m. 
and 4:30 p.m., at the Regulations and Disclosure Law Branch, Room 
2119, Customs Service Headquarters, 1301 Constitution Avenue, NW., 
Washington, D.C. 


EXECUTIVE ORDER 12291 AND REGULATORY FLEXIBILITY ACT 


In that the proposed amendment relates to agency organization and 
management, it is not subject to E.O. 12291. Likewise, although Cus- 
toms is hereby soliciting public comments, no notice of proposed 
rulemaking in this regard is required pursuant to 5 U.S.C. 553(a)(2). 


Accordingly, the proposed amendment is not subject to the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.). Nevertheless, it is asserted that the 
proposed amendment, if adopted, would not have a significant economic 
impact on a substantial number of small entities to the extent contem- 
plated by that Act. 


DRAFTING INFORMATION 
The principal author of this document was Russell Berger, Regula- 
tions and Disclosure Law Branch, U.S. Customs Service. However, per- 
sonnel from other offices participated in its development. 
List oF SUBJECTS IN 19 CFR Part 101 
Customs duties and inspections, Exports, Imports, Organizations 
and functions (Government agencies). 
PROPOSED AMENDMENT 
It is proposed to amend Part 101, Customs Regulations (19 CFR Part 
101), as set forth below. 
PART 101—GENERAL PROVISIONS 
1. The authority citation for Part 101 would continue to read as 
follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 2, 66, 1202 (General Note 8, Harmo- 
nized Tariff Schedule of the United States), 1623, 1624, unless other- 
wise noted. 
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2. It is proposed to amend § 101.4(c), Customs Regulations (19 CFR 
101.4(c)), by removing “Knoxford Line (Mars Hill) * * * Bridgewater” 
from the columns headed, respectively, “Customs stations” and “Port of 
entry having supervision” for the Portland, Maine District, and insert- 
ing in appropriate alphabetical order under these column headings the 
following four Customs stations and corresponding ports of entry hav- 
ing supervision: “Daaquam, Maine * * * Jackman”; “Estcourt, Maine 
* * * Fort Kent”; “Ste. Aurelie, Maine* * * Jackman”; and “St. Pam- 
phile, Maine * * * Jackman”. 

MICHAEL H. LANE, 
Acting Commissioner of Customs. 


Approved: July 1, 1992. 
PETER K. NUNEZ, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 29, 1992 (57 FR 33461)] 


19 CFR Parts 101 and 122 


CUSTOMS SERVICE FIELD ORGANIZATION 
SANTA TERESA, NEW MEXICO 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule; solicitation of comments. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions governing the Customs field organization by establishing Santa 
Teresa, New Mexico, as a port of entry. The document also proposes to 
establish the Santa Teresa Airport, which is within the boundaries of 
the proposed port of entry, as a designated airport for the purposes of 
report of arrival and Customs clearance. Currently, Santa Teresa is a 
temporary Customs station, and the former user fee airport is operating 
as a landing rights airport. Because of the traffic in the area which al- 
ready exists, and the anticipated growth in that traffic, Customs has de- 
termined that a need exists to create a port of entry at Santa Teresa. 
Through this proposed change, the general public and importers will be 
served better and Customs personnel and resources will be more effi- 
ciently utilized. 


DATE: Comments must be received on or before September 28, 1992. 


ADDRESS: Comments (preferably in triplicate) may be submitted to 
and inspected at the Regulations and Disclosure Law Branch, U.S. Cus- 
toms Service, Room 2119, 1301 Constitution Avenue, NW., Washing- 
ton, D.C. 20229. 
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FOR FURTHER INFORMATION CONTACT: Margaret Reyen, Office 
of Workforce Effectiveness and Development, Office of Inspection and 
Control, U.S. Customs Service, (202) 566-8157. 


SUPPLEMENTARY INFORMATION 


BACKGROUND 


As part of its continuing program to obtain more efficient use of its 
personnel, facilities and resources, and to provide better service to carri- 
ers, importers and the public, Customs proposes to amend § 101.3, Cus- 
toms Regulations (19 CFR 101.3), by establishing a port of entry at 
Santa Teresa, New Mexico. The airport at Santa Teresa which recently 
lost its status as a user fee airport by operation of law, is now operating 
as a landing rights airport. As an interim measure, Customs has estab- 
lished a temporary Customs station at Santa Teresa under authority of 
§ 101.4(d). However, analysis of the traffic in the area indicates that the 
activity in the Santa Teresa area will soon meet the minimum criteria 
for the establishment of a port of entry. The criteria for determining 
whether a port of entry should be established by Customs was initially 
identified in T.D. 82-37 on March 9, 1982 (47 FR 10137). The criteria in 
that T.D. was subsequently revised by T.D. 86-14 (February 5, 1986, 51 
FR 4559) and T.D. 87-65 (May 4, 1987, 52 FR 16328). 

The criteria used by Customs in determining whether the creation of 
a port of entry are whether the community requesting creation of the 
port can: (1) Demonstrate that the benefits to be derived justify the Fed- 
eral Government expense involved; (2) be serviced by at least two major 
modes of transportation (rail, air, water, or highway); and (3) have a 
minimum population of 300,000 within the immediate service area (ap- 
proximately a 70-mile radius). In addition, T.D. 82-37 provides that the 
“actual or potential Customs workload (minimum number of transac- 
tions per year)” must meet one of several alternate criteria, one of which 
is “2,500 consumption entries.” Finally, T.D. 82-37 provides that the fa- 
cilities at the location must include adequate warehousing space for se- 
cure storage of imported cargo pending final Customs inspection and 
release, and administrative office space, inspection areas, storage areas 
and other space necessary for regular Customs operations. 

The Regional Commissioner of the Southwest Region has reported to 
Customs Headquarters that the Santa Teresa area is well served by air, 
rail, and highway modes of transportation. The population within a 
70-mile radius of the proposed port is contained in a variety of jurisdic- 
tional units and communities. Both El] Paso, Texas and Juarez, Mexico 
are within that radius, as are several smaller communities. The 1990 E] 
Paso County estimated population was over 606,000, while Dona Ana 
County, New Mexico added another 15,000. The estimated 1990 popula- 
tion of Juarez, Mexico is 1.2 million. All these figures are expected to 
grow significantly in the coming years. Creation of a port of entry at 
Santa Teresa wiil more evenly distribute the vehicular traffic which is 
currently forced to pass through El Paso, Texas. There is significant 
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construction taking place in and around the vicinity of the proposed port 
of entry of Santa Teresa to build inspection booths and stations, admini- 
stration buildings and other support facilities to allow Customs to per- 
form its mission in a safe and efficient manner. Customs has received 
commitments from several corporate importers that they will utilize 
Santa Teresa as a port of entry once it becomes operational. Studies con- 
ducted by several sources have indicated that, once the port becomes op- 
erational, over 25,000 commercial vehicles will use the port per year, 
and approximately 6,000 consumption entries will be filed per year. 

Currently, the only port of entry along the New Mexico-Mexico border 
is located in the far western portion of the state. Diplomatic negotiations 
have been held with the Government of Mexico concerning the creation 
of a port of entry at Santa Teresa, and both governments are in agree- 
ment with such an action. 

Customs is also proposing to amend § 122.24(b) by adding the Santa 
Teresa Airport to the list of airports designated as airports at which pri- 
vate aircraft arriving in the Continental U.S. must report intended arri- 
val pursuant to § 122.23(b) and land for Customs processing in 
accordance with § 122.24(b). Section 122.23 provides, in relevant part, 
that: “All private aircraft arriving in the Continental U.S. via the 
U.S.-Mexican border * * * from a foreign place in the Western Hemi- 
sphere south of 33 degrees north latitude, * * * from any place in Mex- 
ico, * * * shall furnish notice of intended arrival to Customs at the 
nearest designated airport to the point of crossing * * * for the first 
landing in the U.S.” Section 122.24 provides that such aircraft “shall 
land for Customs processing at the nearest designated airport to the bor- 
der or coastline crossing point * * *.” At present, there is no designated 
airport in the State of New Mexico. By identifying the Santa Teresa Air- 
port as a designated airport, Customs will benefit the flying public by 
increasing the options available for reporting arrival and obtaining Cus- 
toms processing. The addition of this airport will also reduce delays at 
existing designated airports by permitting a better distribution of the 
inspection burden. 

The proposed boundaries of the port of entry of Santa Teresa are as 
follows: 

Beginning at the junction of the boundary between Texas and New 
Mexico with the U.S-Mexico border, west, along the Mexico-U.S. border 
until it intersects the range line between Range 1 East and Range 2 
East, New Mexico Principal Meridian; at that point, north along that 
range line until it reaches the line between Township 27 South and 
Township 28 South; then east along the Township line until it reaches 
the Texas-New Mexico border; then south-east along the Texas-New 
Mexico border to the beginning point. 

If the proposed boundaries of the port are adopted, the lists of Cus- 
toms regions, districts, and ports of entry in 19 CFR 101.3(b) will be 
amended accordingly. The listing of user fee airports in 19 CFR 
122.39(b) will be amended to delete the Santa Teresa Airport, and the 
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listing of designated airports in 19 CFR 122.24(b) will be amended to in- 
clude the Santa Teresa Airport. 


COMMENTS 


Before adopting this proposal, consideration will be given to any writ- 
ten comments timely submitted to Customs. Comments submitted will 
be available for public inspection in accordance with the Freedom of In- 
formation Act (5 U.S.C. 552), § 1.4, Treasury Department Regulations 
(31 CFR 1.4), and § 103.11(b), Customs Regulations (19 CFR 103.11(b)), 
on regular business days between the hours of 9:00 a.m. and 4:30 p.m., 
at the Regulations and Disclosure Law Branch, Room 2119, U.S. Cus- 
toms Service Headquarters, 1301 Constitution Avenue, NW., Washing- 
ton, D.C. 20229. 


AUTHORITY 


These changes are proposed under the authority of 5 U.S.C. 301, 19 
U.S.C. 2, 55b, 66, 1433, 1436, 1459, 1590, 1623, 1624, 1644 and 49 U.S.C. 
App. 1509. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12291 


Customs routinely establishes, expands, and consolidates Customs 
ports of entry throughout the United States to accommodate the volume 
of Customs-related activity in various parts of the country. Although 
this document is being issued with notice for public comment, it is not 
subject to the notice and public procedure requirements of 5 U.S.C. 553 
because it relates to agency management and organization. Accord- 
ingly, this document is not subject to the provisions of the Regulatory 
Flexibility Act (5 U.S.C. 601 et seq.). Because this document relates to 
agency organization and management, it is not subject to E.O. 12291. 


DRAFTING INFORMATION 


The principal author of this document was Peter T. Lynch, Regula- 
tions and Disclosure Law Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other offices partici- 
pated in its development. 


MIcHAEL H. Lang, 
Acting Commissioner of Customs. 


Approved: July 22, 1992. 
PETER K. NUNEZ, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, July 29, 1992 (57 FR 33462)] 
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Stewart & Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr., John 
M. Breen and Todd C. Fineberg) for plaintiff. 
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Litigation Branch, Civil Division, U.S. Department of Justice (Marc E. Montalbine), Jef- 
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fery C. Lowe, Office of the Chief Counsel for Import Administration, United States Depart- 
ment of Commerce, of counsel, for defendant. 

Covington & Burling (Harvey M. Applebaum, Sonya D. Winner, David R. Grace and 
Thomas O. Barnett) for defendant-intervenor Canon Inc. 

Tanaka Ritger & Middleton (H. William Tanaka and Patrick F. O’Leary) for defendant- 
intervenor Brother Industries. 

Weil, Gotshal & Manges (Jeffrey P. Bialos, Angela J. Paolini Ellard and Martin S. Ap- 
plebaum) for defendant-intervenor Matsushita. 


OPINION 


REsTANI, Judge: This matter is before the court pursuant to plaintiff's 
Rule 56.1 motion for judgment on the record. Plaintiff challenges the 
antidumping duty determination of the Department of Commerce, In- 
ternational Trade Administration (“Commerce” or “ITA”) in Personal 
Word Processors From Japan, 56 Fed. Reg. 31,101 (Dep’t Comm. July 9, 
1991) (final determination of sales at less than fair value). Plaintiff ar- 
gues that Commerce erred in denying its request to expand the scope of 
the investigation to cover parts and components dedicated for use in 
personal word processors (“pwp’s”), and in utilizing the preliminary 
margin found for Brother Industries, Ltd. as the best information avail- 
able (“BIA”) for setting final dumping margins. 


Facts 


Plaintiff filed its petition initiating this matter on November 6, 1990. 
The petition requested “imposition of antidumping duties on personal 
word processors and subassemblies thereof from Japan * * *.” Public 
Record Document (“Pub. Doc.”) 1 at 3. Plaintiff clarified the scope of the 
relief requested twice during the month of November without request- 
ing coverage of parts. It also made clear that it was not concerned with 
any parts or components which were not ready for use. At that time 
plaintiff appeared to be concerned more with changing technologies, as 
opposed to importation of parts. Commerce rejected various of the meth- 
odologies suggested by plaintiffs and, for purposes of the initiation of the 
investigation, it adopted two methodologies which resulted in dumping 
margins ranging between 0 and 32.37 percent. See Personal Word Proc- 
essors from Japan, 55 Fed. Reg. 49,662, 49,663 (Dep’t Comm. Nov. 30, 
1990) (initiation of antidumping duty investigation). Commerce de- 
fined the scope of the investigation to cover: 


integrated personal word processing systems and major finished 
units thereof (“word processors”), which are defined as devices de- 
signed principally for the composition and correction of text. 

Id. 

In keeping with plaintiff's statement in its clarifying letter that the 
petition did not cover “unmounted or unfinished CRT or solid-state dis- 
play units, keyboards, or disk drives, that are not ready for use as a part 
of a word processing system,” Pub. Doc. 2 at 4-5, Commerce stated that 
the investigation covered only major units of pwp’s, that is, keyboards 
and chassis/frames designed for use in pwp’s, and printers and video dis- 
plays dedicated for use in pwp’s. 55 Fed. Reg. at 49,664. Commerce 
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stated further that “[m]Jajor finished units are distinguished from parts 
or subassemblies in that they do not require any additional manufactur- 
ing before functioning as a complete unit of a word processor. Neither 
parts nor subassemblies are included in the scope of this investiga- 
tion.” Id. 

Nocomplaints were heard about the scope of the investigation, and on 
April 15, 1991, Commerce issued its preliminary determination finding 
a dumping margin based on Brother’s questionnaire response of 58.71 
percent. See Personal Word Processors from Japan, 56 Fed. Reg. 16,296 
(Dep’t Comm. Apr. 22, 1991) (preliminary determination of sales at less 
than fair value). Kyushu Matsushita Electric Co., Ltd., the only other 
company requested to participate, declined to do so. Thus, for purposes 
of the preliminary determination, Brother’s margin was applied to all 
other companies. On the same date the preliminary determination was 
issued, Brother asked to withdraw from the investigation. On May 20, 
Brother withdrew its proprietary data, on which the preliminary mar- 
gin was based, from the record. 

On May 15, 1991, one month after the preliminary determination, 
and forty-five days before the final determination was due, for the first 
time Smith Corona requested modification of the scope of the investiga- 
tion. Smith Corona did so on the basis that it had just learned that 
Brother was going to begin an assembly operation in Tennessee, which 
would entail the importation of parts of pwp’s. Smith Corona also sub- 
mitted three methodologies for the calculation of a BIA margin for 
Brother. Commerce tentatively found one of the methodologies viable. 

Following a public hearing on the issues in dispute, Commerce de- 
clined to expand the scope. In the final determination Commerce found 
Smith Corona’s request for parts coverage vague and untimely. It also 
found that Smith Corona’s failure to segregate typewriter parts from 
its aggregate data on increase in parts imports left its allegation of in- 
creased imports of pwp parts unsupported. See 56 Fed. Reg. at 
31,103—05.1 Commerce then invited Smith Corona to pursue a separate 
request for anticircumvention relief pursuant to 19 U.S.C. § 1677j 
(1988). Id. at 31,105. Commerce also adopted the preliminary rate as 
BIA for the final rate. Id. at 31,103. 


DISCUSSION 


I. Decision not to expand scope of investigation: 

It is clear from Commerce’s original decision on scope, contained in 
the intiation of investigation, that from the outset parts and sub- 
assemblies were not to be covered in the investigation. Accordingly, this 
matter is distinguishable from the numerous cases wherein Commerce 
has exercised its discretion to clarify the scope of orders which were am- 
biguous when issued or which became ambiguous due to the introduc- 


1 Smith Corona argues that testimony of a Brother executive that Brother was increasing pwp assembly in Tennessee 
also indicates parts imports were increasing. This general testimony does not indicate the magnitude or source of parts 
importation. 
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tion of new technology into the market. See Royal Business Machines, 
Inc. v. United States, 1 CIT 80, 87 n.18, 507 F. Supp. 1007, 1014 n.18 
(1980), aff'd, 669 F.2d 692 (Fed. Cir. 1982) (when antidumping order is 
unclear, Commerce can define the class in its terms); Mitsubishi Elec- 
tric Corp. v. United States, 12 CIT 1025, 1045, 700 F. Supp. 538, 554 
(1988), aff'd, 898 F.2d 1577 (Fed. Cir. 1990) (ITA may clarify scope of 
investigation where, at time petition was filed, industry was new 
and subject to technological developments and changes in industry 
practice). 

Smith Corona argues that Brother’s assembly operation is an attempt 
to circumvent the antidumping laws and the change in the scope is nec- 
essary to fulfill Congressional intent. Congress has passed legislation 
which is specifically designed to cover circumvention of an outstanding 
antidumping order by means of domestic assembly. See 19 U.S.C. 
§ 1677; (1988). This provision, however, applies to issued orders; it does 
not apply to proceedings which are ongoing. This is not to say that under 
certain circumstances Commerce cannot include parts within the scope 
of investigations largely aimed at the finished product, or that it cannot 
clarify ambiguous scope determinations if it finds the investigation was 
intended to cover parts. Commerce, however, must exercise caution in 
redefining scope in midstream to include items which were clearly 
known about and excluded at the time of initiation of the investigation, 
and, indeed in this case, at the time of the preliminary determination. 

Various procedural safeguards such as opportunities to respond and 
to be heard are built into the unfair trade laws. To change the scope defi- 
nition at late stages of the proceedings deprives the parties of the full 
benefits of those procedures. Furthermore, the International Trade 
Commission (“ITC”) must make its determination of like product and 
its determination of injury in relation to Commerce’s definition of the 
class or kind of imported merchandise being investigated. Late changes 
in scope definitions can cause problems with this process and can even 
lead to unintended divergences from commitments pursuant to interna- 
tional obligations. The anticircumvention statute provides for Com- 
merce and ITC consultation on these difficulties, and presumably 
appropriate solutions can be found. There is no specific mechanism for 
consultation on this subject midstream in an ongoing investigation. 
Perhaps there is no such need because if the need arose, ITC could adjust 
during its final determination. Of course, changes between the ITC pre- 
liminary and final determinations also may lessen the effectiveness of 
some procedural safeguards. Plaintiff argues that inclusion of parts 
dedicated for use in pwp’s would not cause major disruption, but it 
clearly would be some change. In any case, Commerce has strict dead- 
lines to meet and it is difficult to see how it can perform the investigation 
within the statutorily required time, if a scope change is requested in the 
final prehearing brief, as occurred here. 

The court is not unaware of the problem faced by plaintiff. It did not 
know of any need for a broader scope definition until shortly before it 
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The court is not unaware of the problem faced by plaintiff. It did not 
know of any need for a broader scope definition until shortly before it 
raised the issue with Commerce. It is faced with the possibility of a 
largely useless order. But, although the remedies are not without cost 
and may achieve less than plaintiff might desire, plaintiff did have the 
options of filing a new petition or awaiting the issuance of the order and 
seeking relief under the mechanism Congress set up to handle circum- 
vention issues. 

Accordingly, the court finds no abuse of discretion by Commerce on 
this matter. There is no conflict with Mitsubishi Elec. Corp., 12 CIT 
1025, 700 F. Supp. 538, in which scope was defined mid-investigation to 
include subassemblies. The differences in the two cases are many. In 
Mitsubishi, subassemblies were never specifically excluded, ITC had in- 
vestigated subassemblies, the merchandise was subject to innovation in 
industry practice and technology, a specific workable scope definition 
including the relevant subassemblies was presented,2 the decision on 
the scope change was made earlier-in the investigation (in fact, prior to 
the preliminary determination), and the scope change was, at least ar- 
guably, a clarification. The case at hand more closely resembles Certain 
Internal-Combustion, Industrial Forklift Trucks From Japan, 53 Fed. 
Reg. 12,552, 12,566-67 (Dep’t Comm. 1988) (final determination of 
sales at less than fair value), in which a scope change was refused after 
the preliminary determination was made on grounds of procedural ineq- 
uity and statutory time restraints. In that case circumvention concerns 
were voiced as well. 


II. Brothers’ preliminary rate as the best information as to the final rate: 


This case presents unusual difficulties for the selection of a proper fi- 
nal rate. First, the rate selected for initiation, although based on peti- 
tioner’s data, was the lowest of all the possible rates. Second, the 
somewhat higher preliminary rate is based on data which is no longer in 
the record. Presumably, it was because of these facts that Commerce 
gave the parties the opportunity to submit further information on an ap- 
propriate rate. Plaintiff did submit additional proof to support one of the 
rates rejected at initiation. It used Brother’s public data, which re- 
mained in the record, to establish the necessary adjustment for differ- 
ences in the WP1 model sold in Japan and the model sold in the United 
States. Commerce then admitted that petitioner’s new data establish- 
ing a rate of 150.60% was usable, but apparently it rejected that option 
as unduly punitive.3 


2 Smith Corona states that “parts dedicated for use in pwp’s” is specific enough, and that this description was made at 
the final hearing. The hearing, however, occurred 19 days before the final determination was due and ITA would be 
required to make a determination as to which parts were “dedicated for use.” 

3 After Commerce pronounced the 150.60% rate viable, see Pub. Doc. 131, Brother’s brief was submitted. The brief 
indicated that Brother’s public data was based on a WP-1 model which might differ from the Japanese WP-1 model. As 
Brother’s data had been withdrawn, there would be no way for Commerce to assess this claim. Thus, we may assume 
that the viability determination would not change based on this argument. The nature of the Japanese market, which 
was also raised by Brother in its brief, was already known to Commerce. 
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Parties such as Brother and Kyushu Matsushita who refuse to partici- 
pate in investigations are not entitled to special considerations. If they 
stand aside, they must accept any rate which is reasonably accurate 
based on information of record, even petitioner’s information. Choosing 
lower rates does not fulfill the statutory intent of 19 U.S.C. § 1677e(c) 
(Supp. 1992) of compelling participation. See Rhone Poulenc, Inc. v. 
United States, 899 F.2d 1185, 1190-91 (Fed. Cir. 1990); Atlantic Sugar 
Ltd. v. United States, 744 F.2d 1556, 1560 (Fed. Cir. 1984); see also Pis- 
tachio Group of the Ass’n of Food Indus., Inc. v. United States, 11 CIT 
668, 679, 671 F. Supp. 31, 40 (1987) (final dumping margin of 241.14% 
based on BIA upheld when respondent’s answer to ITA questionnaire 
was incomplete). Here, in ITA’s own judgment, plaintiff provided a vi- 
able alternative to use of an unsupported preliminary rate or the even 
lower initiation rate. As indicated, ITA seems to view this rate as “puni- 
tive.” See Pub. Doc. 146 at 1.4 While ITA may have valid policy concerns 
that this action may be construed as “punitive,” this is not an acceptable 
reason for rejecting this rate. If the rate is“reasonably accurate,” as ITA 
seems to believe it is, it is not punitive as to these parties. 

Furthermore, the lower rate selected by Commerce cannot be used as 
to Brother and Kyushu Matsushita because such use would deprive 
plaintiff of its right to judicial review. The data supporting the rate has 
been withdrawn. Contrary to Brother’s claim, this is not the equivalent 
of use of rates from earlier investigations as BIA, as sometimes occurs. 
Such rates normally would have been subject to challenge in the earlier 
reviews, and presumably would have a modicum of validity. The rate 
chosen here cannot be supported by substantial evidence because such 
evidence is not in the record. There is simply nothing to review. 

In response to the court’s suggestion that the “punitive rate” reason- 
ing was insufficient, the government now argues, for the first time, that 
the 150.60% rate is not a desirable rate because the Japanese home mar- 
ket sample from which the rate was derived was small and that ITA 
would have rejected Japan as the home market. ITA was aware of these 
factors when it described the rate as viable, and these arguments are not 
persuasive. While the methodology petitioner was forced to use was not 
ideal and would not be used if respondents presented data, ITA found it 
to be an acceptable methodology. ITA’s practice and court decisions re- 
quire that the highest usable rate be applied in this situation. Any other 
result unfairly rewards respondents for their nonparticipation and is 
contrary to the statute and ITA’s past practice. 

ABIA rate need not be a perfect rate; it is simply the rate Commerce 
finds most suitable in the particular circumstances, which is also sup- 
portable. Commerce does not dispute that its usual practice is to apply 
the highest viable rate in this circumstance. Accordingly, Brother and 
Kyushu Matsushita must receive the highest viable rate, instead of a 
rate based on Brother’s unreviewable data. At this point, the court 


4 This document also indicates that the rate is inconsistent with the initiation rate. This is a valid reason for rejecting 
the rate as to the parties not requested to participate, as is discussed infra. 
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might simply declare that the 150.60% rate be applied to the non- 
cooperative parties. In its final determination, however, ITA did not 
specifically address the arguments made by the respondents as to the 
150.60% rate. Most of them would seem to be unacceptable, but ITA 
should have the opportunity to determine if the rate needs to be adjusted 
based on some data still in the record so that a reasonably accurate re- 
sult is achieved. 

Commerce, no doubt, would prefer to give all parties a rate based on 
verified data, which it does not have. None of the parties have argued 
that they are entitled to the 32.37% rate merely because it was the initia- 
tion rate, although in the absence of respondent participation, normally 
the initiation rate would become the BIA rate.5 The nonparticipants 
have no control over the respondent’s withdrawal of documentation and 
had no reason to believe, at the time they could have offered their own 
data, that a 150.60% rate, which was constructed after the withdrawal of 
documentation, would be imposed as to them. Thus, as ITA concluded, a 
rate lower than the highest rate may be applied to the nonparticipants 
without offending the statute. In this situation, the court cannot say 
that Commerce erred in rejecting the unverified 150.60% rate for basi- 
cally “innocent” parties who were caught unawares. Although the rate 
imposed is not subject to verification, the nonparticipating parties have 
not appealed the rate imposed. Plaintiff, for its part, has not suggested a 
reasonable alternative approach for the nonparticipants.6 Therefore, 
the court declines to order a remand for selection of a new rate for these 
parties. In any case, before final assessments are made, parties who be- 
lieve their data supports lower rates may ask for an administrative re- 
view. Similarly, if plaintiff believes a higher rate should be assessed, it 
also may request a review. 

Accordingly, this matter is remanded for Commerce to apply the 
150.60% rate to Brother and Kyushu Matsushita or to adjust the rate as 
is appropriate. The remand results are due within thirty days. 


I r= 


(Slip Op. 92-105) 


SHARP CorP. AND SHARP ELECTRONICS CoRP., PLAINTIFFS v. UNITED STATES, 
DEFENDANT, AND ZENITH ELECTRONICS CorP., DEFENDANT-INTERVENOR 


Court No. 89-09-00541 
OPINION 


[On plaintiffs’ motion for judgment on the agency record, Held: substantial evidence in 
the record supported a request for additional information by the International Trade Ad- 
ministration and its subsequent use and selection of best information available] 


5 The late withdrawal ofthe documentation, after the preliminary rate demonstrated a higher rate than the initiation 
notice, has caused this odd situation. 

6 Asthe 150.60% rate need not be applied, plaintiff's arguments would lead to imposition of the initiation rate, which 
is lower than the rate selected by Commerce and is based on plaintiff's own data. Thus, plaintiff is not in a position to 
object to the rate applied to these parties. 
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Donovan, Leisure, Newton & Irvine, Peter Gartland, Esq., for plaintiffs. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice, (Velta A. Melnbrencis) for 
defendant. 

Frederick L. Ikenson, P.C., Frederick L. Ikenson, Esq., and J. Eric Nissley, for defen- 
dant-intervenors. 


INTRODUCTION 


MusecravE, Judge: Plaintiffs Sharp Corporation and Sharp Electron- 
ics Corporation (collectively, “Sharp”) challenge the final results of the 
administrative review of the antidumping finding T.D. 71-76 by the In- 
ternational Trade Administration (“ITA”) for the period April 1, 1980 
through March 31, 1981, announced in Television Receivers Mono- 
chrome and Color From Japan; Final Results of Antidumping Duty Ad- 
ministrative Review and Determination Not to Revoke in Part, 54 Fed. 
Reg. 35,517 (August 28, 1989). Plaintiffs move for judgment on the 
agency record under Rule 56.1. This Court has jurisdiction under 28 
U.S.C. § 1581(c) (1991). 

Sharp raises three grounds for review. First, Sharp alleges that no 
substantial evidence supports the ITA’s rejection of the methods used in 
the 1983 preliminary finding! of no dumping margins for Sharp. Sec- 
ond, Sharp argues that the use of best information available (“BIA”) is 
not supported by substantial evidence. Finally, Sharp argues that no 
substantial evidence supports the use of another company’s dumping 
rate (the highest rate for any company published in the earlier final re- 
sults for the same review period2) as BIA on the ground that it was ad- 
verse to Sharp. 


BACKGROUND 


Antidumping duties are normally assessed “in an amount equal to the 
amount by which the foreign market value exceeds the United States 
price for the merchandise.” 19 U.S.C. § 1673 (1991). Foreign market 
value (“FMV”) is defined in part as the price at which such or similar 
merchandise is sold in the principal markets of the exporting country. 
19 U.S.C. § 1677b(1) (1991). In the preliminary determination of the 
foreign market value of the televisions covered by this review, the ITA 
used Sharp’s sales to its distributors in Japan. Sharp had ownership in- 
terests in all of the distributors. Supplemental Administrative Docu- 
ment Number 6. 

Under Commerce Department regulations, sales to related parties 
will ordinarily not be used to calculate FMV unless the Secretary of 
Commerce is satisfied that they are at prices comparable to sales to un- 
related persons, or colloquially, at “arms-length.” 19 C.F.R. § 353.22(b) 


1 Television Receiving Sets, Monochrome and Color, From Japan; Preliminary Results of Administrative Review of 
Antidumping Finding, 48 Fed. Reg. 37,506 (August 18, 1983). 

2 Television Receiving Sets, Monochrome and Color, From Japan; Final Results of Administrative Review of Ant- 
idumping Finding, 50 Fed. Reg. 24,278 (1985). 
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In a letter dated September 25, 1981, the ITA requested that Sharp 
provide gross sales amounts, cost of goods sold, gross profit, selling, gen- 
eral and administrative expenses and net operating income for five of its 
related distributors, to be used in a statistical test of whether the sales to 
the distributors were at arms-length. Administrative Document Num- 
ber 274. Sharp submitted the information, which was later verified. Ad- 
ministrative Document Number 278. An ITA memorandum describes 
the test: 


Based upon detailed information pertaining to four of Sharp’s dis- 
tributors selected by the Department, we developed weighted aver- 
age ratios of gross margin (net sales less cost of goods) to net sales, 
and operating margin (gross margin less S.G. & A. [selling, general 
and administrative expenses]) to net sales, with regard to the dis- 
tributors’ performance in the sales‘of color TVs. * * * We then de- 
veloped similar ratios for these selected distributors with regard to 
their performances in the sales of all electric appliances. * * * The 
same ratios [were calculated for Sharp’s remaining ten distributors 
as a group, and for the aggregate of all fourteen distributors.] This 
information was considered in conjunction with data published by 
the Small and Medium Enterprise Agency of the Japanese Ministry 
of International Trade and Industry. The MITI data for Electric 
Appliance Wholesalers indicates the industry-wide performance 
with regard to sales of all products. * * *Weconsidered the forego- 
ing information in an effort to determine whether the [color televi- 
sion] experience of the Sharp distributors selected by the 
Department was comparable to the all-product experience of those 
distributors, whether the all-product experience of the selected dis- 
tributors was comparable to the all-product experience of all Sharp 
distributors, and whether the all-product experience of all Sharp 
distributors was comparable to the all-product experience of the in- 
dustry in Japan. 


Supplemental Administrative Document Number 6. 

After performing this analysis, the ITA noted that although it found 
that the gross profits of the examined distributors differed from the ex- 
perience of the industry, it also found that the variation was reasonable 
because Sharp’s related distributors assume greater marketing respon- 
sibilities than would be expected of unrelated purchasers. Supplemental 
Administrative Document Number 6. The ITA concluded “Sharp’s sales 
to related distributors in the home market have been satisfactorily dem- 
onstrated to be at prices comparable to those at which such or similar 
merchandise is sold to persons unrelated to the seller.” Using the home 
market prices, the ITA preliminarily determined that Sharp had zero 
dumping margins for the period. Television Receiving Sets, From Ja- 
pan; Preliminary Results, 48 Fed. Reg. at 37507-8 (August 18,1983). 

The ITA subsequently became suspicious of the statistical method. In 
January, 1984, the ITA notified Sharp that it wanted additional infor- 
mation, Plaintiff's Memorandum, at 10; and in a meeting to discuss the 
request with counsel on May 15, 1984, the ITA informed Sharp that it 
had “grave doubts about the type of test used” in the review. Adminis- 
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trative Document Number 289, at 2. Although no copy of the request ap- 
pears in the record, the only topic discussed at the meeting was the use of 
Sharp’s sales to related distributors to establish FMV. Administrative 
Document Number 289. 

At the meeting, counsel for Sharp noted that the ITA apparently 
wanted to disregard past practice and examine sales at the next level of 
distribution. He argued against the change, but said that Sharp would 
respond promptly once a decision was made. Administrative Document 
Number 289, at 2. The ITA, through a representative, noted that the 
deadline for submission of the information had passed, but indicated 
that an extension would be granted. Jd. The ITA stated that it was look- 
ing for something to verify the validity of the test. Id.at 3. 

At a follow-up meeting held on June 13, 1984, the ITA provided Sharp 
with a copy of an ITA memorandum, dated May 22, that details the prob- 
lems the ITA perceived with the statistical analysis: 


1. The type of test used — we [ITA] used a confidence interval test 
but probably should have used a hypothesis test * * *. 

2. Errors in the calculations—the formula used to arrive at the 
degrees of freedom was incorrect. In addition the record indicates 
that the calculation taking the weighted mean of the two sample 
variances was omitted. Consequently the figure derived for the 
standard error of the differences between the means was incorrect. 

3. We did not use direct comparisons — instead of making direct 
comparisons on sales of the subject merchandise we compared 
profit results for loosely related products * * *. 

4. Sample size was too small —our basic sample consisted of four 
distributors and our entire sample consisted of fourteen related 
distributors. 

5. We obtained no information on the MITI data used — the MITI 
data submitted was excerpted from a volume titled “Management 
Indicator of Small and Medium Sized Enterprises” and the record 
contains one page of data showing average a results of elec- 
tric appliance distributors. 

6. There was wide variation of profit pasion on sales of color 
televisions among the four Sharp distributors examined * * *. 


Administrative Document Number 286. The memo concluded that the 
only solution was to request that Sharp submit information on sales to 
unrelated dealers. Id. at 2. A representative of the ITA then stated that 
the test used in the preliminary determination was inadequate, and that 
Sharp should submit the information requested in January, 1984. Ad- 
ministrative Document Number 290. 

Sharp responded by letter dated July 19, 1984 with comments upon 
the memoranda provided by the ITA. Administrative Document Num- 
ber 123. The letter states that the statistical analysis used by the ITA 


is completely devoid of value because there is no basis in this case 
for inferential statistical analysis. Under a proper analysis it is ab- 
solutely clear that the use of Sharp’s selling prices to related dis- 
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tributors for purposes of calculating foreign market values is both 
reasonable and appropriate in this case. 


Administrative Document Number 123, at 1. Because the ITA had infor- 
mation about all of Sharp’s Japanese distributors, the letter argues, the 
ITA should have used descriptive, rather than inferential, statistical 
methods. Id.at 5. Therefore, the ITA analysis should be rejected out- 
right. Id. 

Two years later, on August 1, 1986, the ITA wrote to Sharp stating 
that it had found certain (but unspecified) deficiencies in Sharp’s ques- 
tionnaire response. Administrative Document Number 295. The letter 
requested that Sharp, “On computer tape, provide all home market 
sales data for the second review period from your related distributors to 
the first unrelated customers * * *.” And, “On computer tape, provide 
all exporter’s sales price data from Sharp Electronics Corporation to its 
unrelated customers for the second review period.” Jd. 

Sharp responded on August 18, 1986, stating that, “[T]here are no 
tapes in existence containing the requested data. It will therefore be 
necessary to keypunch the data at very considerable expense. ”Supple- 
mental Administrative Document Number 7. The letter requested that 
the ITA reconsider its request for a computer tape. Id. By telephone, the 
ITA subsequently notified Sharp that it waived the requirement that 
the data be submitted on computer tape, and gave Sharp an extra month 
to comply. Administrative Document Number 296. 

On September 23, 1986, the ITA notified Sharp that despite the exten- 
sion, the ITA had not received the information requested of Sharp, and 
had determined to use BIA for the second review. Administrative Docu- 
ment Number 297. 

Sharp responded on September 29, 1986, again arguing that the sales 
to related distributors were adequate to determine FMV, and that the 
data the ITA requested was unnecessary. Administrative Document 
Number 298. Sharp also advised the ITA, apparently for the first time, 
that neither Sharp nor its related distributors had the requested data. 
Id., at 2. 

On October 8, 1986, Sharp submitted the affidavit of a statistical ex- 
pert, who reiterated many of the criticisms Sharp had earlier voiced in 
Administrative Document Number 123. The affidavit concludes that the 
profit experience of Sharp distributors is statistically equivalent to the 
profit experience of the entire industry in Japan as measured by the gov- 
ernment data. Administrative Document Number 299. 

About two years later, the ITA announced that it was going to use as 
BIA for Sharp the highest rate from the prior review of other firms. Pre- 
liminary Results of Antidumping Duty Administrative Review and In- 
tent to Revoke in Part, 53 Fed. Reg. 33,164 (August 30, 1988). 

At a hearing held on October 24, 1988, the ITA produced a memoran- 
dum dated April 3, 1985, which recommends rejecting the statistical test 
proposed by Sharp in its July 19, 1984 letter. Administrative Document 
Number 291. The memorandum argues that similarity of profit experi- 
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ence between Sharp’s distributors and other Japanese distributors does 
not indicate that the sales were at arm’s length. It points out that by in 
effect transferring to the distributor selling, general and administrative 
expenses that would normally be borne by the manufacturer, the manu- 
facturer can reduce the price to a related distributor (achieving a lower 
FMV) while the price to the first unrelated seller and net profit remain 
the same. Id. 

The April 3, 1985 memorandum also points out that a chart in Sharp’s 
July 19, 1984, submission showed aggregate data for Sharp’s distribu- 
tors, not restricted to color televisions. It notes that an examination of 
the data for just color televisions shows one of the distributors to be out- 
side the range of statistical equivalence. The memorandum also reiter- 
ates the ITA’s questions about the MITI data. Id. 

The memorandum states that, “The statistical test doesn’t prove any- 
thing about arm’s length transactions. All it shows is that profit experi- 
ence is similar.” Jd., at 2. Finally, the memorandum indicates that the 
ITA requested that Victor of Japan and NEC provide information about 
sales by related distributors to unrelated dealers, and questions 
whether a different approach should be used only for Sharp. Jd. 

Sharp had not previously seen the 1985 memorandum, and submitted 
comments on December 7, 1988. Administrative Document Number 
309. Sharp’s comments address the issues it raises here. On August 28, 
1989, the ITA published the final results at issue in this action, and es- 


tablished a 0.86 percent antidumping duty rate for Sharp. 54 Fed. Reg. 
35,517, 35,521. 


DISCUSSION 


The standard of review for this case is set forth in 19 U.S.C. 
§ 1516a(b)(1): “The court shall hold unlawful any determination, find- 
ing, or conclusion found * * * to be unsupported by substantial evi- 
dence on the record, or otherwise not in accordance with law.” 
Substantial evidence is “such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion.” N.A.R. S.p.A. v. 
United States, CIT__,__, 741 F. Supp. 936, 939 (1990). “Thisis 
something less than the weight of the evidence, and the possibility of 
drawing two inconsistent conclusions from the evidence does not pre- 
vent an administrative agency’s finding from being supported by sub- 
stantial evidence.” Consolo v. Federal Maritime Commission, 383 U.S. 
607, 619-620, 16 L. Ed. 2d 131, 141, 86S. Ct. 1018, 1026 (1966) (citations 
omitted). 

The decision to use BIA was based upon Sharp’s failure to provide the 
supplemental information requested by the ITA. Television Receivers, 
From Japan; Final Results, 54 Fed. Reg. at 35,521 (Comment 14). The 
decision to request supplemental information was in turn based upon 
the conclusion that the statistical information used in the preliminary 
determination was insufficient to demonstrate that sales between 
Sharp and its related distributors were at arm’s length. Jd. Sharp argues 
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that this conclusion is not supported by substantial evidence on the 
record. 

The ITA responds only that there is no basis for requiring Commerce 
to demonstrate that it properly rejected its own analysis. Defendant’s 
Memorandum, at 33. While it is true that the ITA has discretion to 
change its methods or request additional information, See, e.g., Ud- 
deholm Corp. v. United States, 11 CIT 969, 971, 676 F. Supp. 1234, 1237 
(1987), its discretion is not without bounds. 

“The grounds upon which an administrative order must be judged are 
those upon which the record discloses that its action is based. ’Securi- 
ties Exchange Commission v. Chenery Corp., 318 U.S. 80, 87, 87 L. Ed. 
626, 633, 63 S. Ct. 454, 459 (1943). The final determination states that 
the request for additional information which led to the use of BIA was 
based upon the conclusion that “for reasons stated in the record * * * 
the statistical information was insufficient to demonstrate that sales be- 
tween Sharp and its related distributors were at arm’s length.” Televi- 
sion Receivers, From Japan; Final Results, 54 Fed. Reg. at 35,521. Since 
the request for additional information rests squarely upon this conclu- 
sion, this Court must hold the determination unlawful unless this con- 
clusion is supported by substantial evidence on the record. 19 U.S.C. 
1516a(b)(1). The Court finds that it is. 

While many of the ITA’s criticisms of its preliminary results in the re- 
cord focus upon the statistical methods used, the final determination re- 
fers to statistical information. This is perhaps in response to Sharp’s 
unusual argument that although the ITA’s statistical test “was com- 
pletely devoid of value” because it used inferential methods, another 
statistical test applied to the same information compels the ITA to ac- 
cept its earlier conclusion as a matter of law. 

Among the reasons stated in the record for the conclusion that the sta- 
tistical information was inadequate, is the ITA’s dissatisfaction with 
the comparison of aggregate MITI sales data for electrical appliances 
with Sharp’s sales information. For example, one ITA memorandum 
states, “We obtained no information on the MITI data used —the MITI 
data submitted was excerpted from a volume titled ‘Management indi- 
cator of Small and Medium Sized Enterprises’ and the record contains 
one page of data showing average operating results of electrical appli- 
ance distributors.” Administrative Document Number 286. 

Sharp responds without elaboration that the author of Administra- 
tive Document Number 286was evidently unfamiliar with the proceed- 
ings, because the ITA had earlier described the MITI data, in its letter of 
September 25, 1981, to Sharp proposing the statistical test, as 


{IJIndustry data published by the Small and Medium Enterprise 
Agency of the Japanese Ministry of International Trade and Indus- 
try (“MITI”), which concerns the financial operating ratios of Japa- 
nese electric appliance wholesalers, unrelated to manufacturers. 
Such wholesalers are engaged in the sales of consumer electric 
products, including television receivers. 
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Administrative Document Number 274. The Court does not perceive any 
fatal contradiction in the two descriptions. 

An apparent inconsistency in the ITA’s description of the MITI data 
does occur in the record. In its internal memorandum of April 3, 1985, 
the ITA questioned whether the MITI report showed only operating re- 
sults only for wholesalers unrelated to manufacturers, Administrative 
Document Number 291, despite the statement in Document 274 that it 
did. However, this may be explained by the fact that the ITA did not pos- 
sess the MITI report referred to in Documents 286 and 291 until 
December, 1981, several months after Document 274 was written. Ad- 
ministrative Document Number 277. 

The record contains a paucity of information on the report. The single 
page photocopy of the original, in Japanese, appears in the administra- 
tive record. An accompanying letter from Sharp’s counsel, who provided 
the report, indicates that an English translation accompanies the letter. 
Administrative Document Number 277. No copy of this translation ap- 
peared in the record at the submission of this case, although it is appar- 
ent that the ITA made use of it. The Court by letter requested that the 
ITA produce a copy of the translation, which was done, and the Court 
now supplements the record therewith. 

The translation, which is only partial, describes the report as “Whole- 
sale Business for Electric Appliances (By number of employees).” The 
headings for the columns are translated, with headings for “Classifica- 
tion by number of employees,” four categories ranging from “1 to 5” to 
“51 & more,” average for the four, standard deviation, “Deficit-ridden 
Business,” and average for the four categories plus deficit-ridden busi- 
ness. Only one row heading, of twenty-seven, is translated, entitled, 
“Ratio of operating profit to net sales.” 

A copy of a letter from the ITA to the Japanese Embassy requesting 
verification and explanation of the MITI report appears in the adminis- 
trative record, Administrative Document Number 120, but no response 
from the Embassy appears. 

The record also reflects the ITA’s concern with the usefulness of the 
comparison of Sharp’s television sales with the aggregated profits on all 
sales of small electric appliances given in the MITI report. Direct com- 
parisons of similar merchandise, not loosely related products, might be 
more appropriate. See Administrative Document Number 468. In addi- 
tion, the ITA noted in the record that the aggregation of data in the MITI 
report might mask variation in profit experience in the same way that 
aggregation of profit information of Sharp’s distributors had. Adminis- 
trative Document Number 471. 

Sharp responds as it did administratively that variation in profit ex- 
perience is to be expected in a free-market economy, and that the lack of 
such variability, not its presence, should arouse suspicion. This criti- 
cism is misplaced, because the ITA does not argue that such variability 
indicates a lack of arm’s length dealing. Rather, the variability makes it 
difficult to use the profit experience as an indicator. As stated in a 
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memorandum in the record, “Given this variation among related dis- 
tributors, our ability to use that data to determine the standard for the 
industry in arm’s length transactions is questionable.” Administrative 
Document Number 286. The problem is not that the Sharp data does not 
meet the standard, but that the ITA could not determine what the stan- 
dard was. 

The Court finds that a reasonable mind might accept the foregoing 
evidence as adequate to show that the statistical information contained 
in the record was insufficient to determine whether Sharp’s sales to its 
related distributors were at arm’s length. The decision by the ITA to re- 
quest further information from Sharp is therefore supported by sub- 
stantial evidence. 

Sharp argues that, nevertheless, the ITA was not justified in resorting 
to BIA. Sharp cites Atlantic Sugar, Lid. v. United States, 2 Fed. Cir. (T) 
130, 134, 744 F.2d 1556, 1560 (1984) for the proposition that “the BIA 
rule is to be used (i) when parties are uncooperative and recalcitrant, 
and (2) [sic] to help Commerce comply with its statutory deadlines.” 
Plaintiffs’ Memorandum, at 32. Neither situation is involved here, 
Sharp continues, so use of BIA is unjustified. 

19 U.S.C. § 1677e(c) states, 


In making their determinations under this subtitle, the admini- 
stering authority and the Commission shall, whenever a party or 
any other person refuses or is unable to produce information re- 


quested in a timely manner and in the form required, or otherwise 
significantly impedes an investigation, use the best information 
otherwise available. 


The Atlantic Sugar Court noted the statute requires the International 
Trade Commission (“the Commission” referred to in the statute) to use 
BIA in the circumstances set forth. The Court went on to say that “Non- 
cooperation by parties or other persons may, in the absence of ITC time 
to pursue judicial compliance, be penalized, at least in the eyes of those 
parties or persons, by the ITC’s mandatory use of whatever other best 
information it may have available.” Atlantic Sugar, 2 Fed. Cir. (T) at 
134, 744 F.2d at 1560. Sharp attempts to construe this characterization 
of the BIA rule as a restriction on its use. 

The fact that BLA may be viewed by uncooperative parties as a pen- 
alty, or may be viewed as “an investigative tool which [an] agency may 
wield as an informal club over recalcitrant parties,” id, does not imply 
that it may only be used in such instances. The ITA’s use of BIA here was 
based on Sharp’s failure to respond to its supplemental questionnaire. 
Television Receivers, From Japan; Final Results, 54 Fed. Reg. at 35,521. 
Assuming that the questionnaire withstands review, nothing more is 
required. 

Similarly, although Atlantic Sugar notes that the BIA rule is set in the 
context of extremely short deadlines imposed on the ITC which make 
cooperation essential, the case does not imply that relaxation of dead- 
lines obviates the requirement that BIA be used. In this case, the ITA 
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relaxed its deadlines? with Sharp’s consent, in order to allow Sharp to 
comply with its request for additional information. The fact that the 
ITA was willing to allow Sharp more time to comply does not waive the 
requirements of § 1677e(c). 

The schedule for § 751 reviews (19 U.S.C. § 1675, as amended) has 
been held to be directory, not mandatory. Nissan Motor Corp. In U.S.A. 
v. United States, 10 CIT 820, 824, 651 F. Supp. 1450, 1455 (1986). Al- 
though the eight year delay between the publication of the ITA’s intent 
to conduct this review and the publication of the final results is deplor- 
able, the appropriate action by plaintiff to avoid delay would have been a 
suit to enforce the deadlines. Jd. at 825. 

Sharp argues further that reversal is required under Olympic Adhe- 
sives, Inc. v. United States, _ Fed. Cir.(T)__, 899 F.2d 1565 (1990). 
In that case, an ITA questionnaire inquired whether one of the compa- 
nies involved had sold certain types of glue to any customers in Sweden 
other than one already reported. The company replied, “No.” The ITA 
characterized this answer as a refusal to provide requested data, and re- 
sorted to BIA. Id. at 1573. 

The Court of Appeals for the Federal Circuit reversed. The Court 
noted that the record showed that the company had made no sales of the 
type inquired after, and held that the ITA may not “characterize a par- 
ty’s failure to list and give details of sales as a ‘refusal’ or ‘inability’ to 
give an answer where, in fact, there are no sales. Olympic Adhesives, 
___ Fed. Cir. (T) at__, 899 F.2d at 1572. The ITA may not resort to 
BIA when the submitter cannot produce data because such data never 
existed. Id. at 1573. 

Sharp does not argue that the information requested by the ITA never 
existed. In fact, Sharp’s letter of August 18, 1986, implies that Sharp 
possessed the information at that time. Supplemental Administrative 
Document Number 7. This is not a case in which the requested informa- 
tion “does not and could not exist.” U.H.F.C. Co. v. United States, —__ 
Fed. Cir.(T)___—,__—_—«, 916 F.2d 689, 701 (1990). The record supports 
the conclusion that the data did exist and could exist if Sharp had not 
disposed of it. 

As stated in Olympic Adhesives, “the ITA may properly request addi- 
tional supplemental information, if needed, to fully resolve the issue, 
[but] section 1677e(b) clearly requires noncompliance with an informa- 
tion request before resort to the best information rule is justified, 
whether due to refusal or mere inability. "Olympic Adhesives, __ F ed. 
Cir.(T)at___—, 899 F.2d at 1574 (emphasis in original). Such is the situ- 
ation at bar: the ITA properly requested additional information, Sharp 
did not comply with the request, and the ITA resorted to BIA. 

Sharp next asserts that the selection of the highest rate for any com- 
pany for the period as BIA was punitive, and unreasonable. Sharp ar- 


8 The first regulatory deadline for the completion of annual administrative reviews of antidumping orders was im- 
by 19 C.F.R. § 353.53(a)(c)(7) (1986). Like its successors, it prescribed a period of 365 days. Compare 19 C.F.R. 
§ 353.222(c)(7) (1991). 
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gues that the unavailability of the data was due to the ITA’s delay in 
requesting it, and not Sharp’s fault. The most accurate information 
available, Sharp maintains, was the data it had submitted, and that is 
what the ITA should have used. 

In Rhone Poulenc, Inc. v. United States, __ Fed. Cir.(T)__, 899 
F.2d 1185 (1990), the Court of Appeals noted that for an application of 
the BIA rule to be characterized as punitive, the agency would have had 
to reject low margin information in favor of high margin information 
that was demonstrably less probative of current conditions. As this 
Court has concluded supra that substantial evidence supported the 
ITA’s conclusion that the statistical information was insufficient to 
demonstrate that the sales to related dealers could be used to determine 
dumping margins, that information was not demonstrably more proba- 
tive of contemporaneous conditions than the highest margin for any 
company for the same period. 

The Rhone Poulenc Court held that a permissible interpretation of 
the best information statute allows the ITA to raise a rebuttable pre- 
sumption that the highest prior dumping margin for the company in- 
volved was the best information of current margins. Rhone Poulenc, 
___ Fed. Cir.(T)at___, 899 F.2d at 1190. The presumption, the Court 
held, reflects the common sense inference that if the highest prior mar- 
gin were not the most probative of current margins, the importer would 
have produced current information showing the margin to be less. Jd. at 
1190. The approach fairly places the burden of production on the im- 
porter, who possesses the information necessary to rebut the presump- 
tion. Jd. Such a presumption is not punitive, the Court concluded. Id. 

In this case, the ITA selected for use as BIA, “information that was 
adverse to the firms.” Television Receivers, Monochrome and Color, 
From Japan; Final Results, 54 Fed. Reg. at 35,518. This consisted vari- 
ously of the highest rate for any company during the same period for 
Sharp; the company’s last rate for Funai Electric, and the firm’s own 
data for NEC. Adversity was thus a criterion by which the information 
used for BIA was selected. 

The Court holds that the ITA’s use of adverse information as BIA for 
Sharp is permissible, under the rationale of Rhone Poulenc. Substantial 
evidence in the record supports the conclusion that Sharp possessed the 
information necessary to rebut the presumption that the best informa- 
tion available was information that was adverse to Sharp. 

The 0.86 percent dumping margin that the ITA selected as BIA is the 
highest for any company covered by Television Receiving Sets, Mono- 
chrome and Color, From Japan; Final Results of Administrative Review 
of Antidumping Finding, 50 Fed. Reg. 24,278 (1985). The review cov- 
ered sixteen of the eighteen known Japanese manufacturers and ex- 
porters of televisions to the United States for the period April 1, 1980 
through March 31, 1981. Jd. This is the same period covered by the re- 
view at issue. Of the sixteen covered manufacturers and exporters, 
seven were found to have dumping margins of 0.86 percent. The Court 
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finds that a reasonable mind might accept this evidence as adequate to 
support the conclusion that the 0.86 percent dumping margin was the 
best information otherwise available for Sharp. The use of the 0.86 per- 
cent rate is supported by substantial evidence in the record, and is other- 
wise in accordance with law. 


CoNCLUSION 


The decision by the ITA to request additional information from 
Sharp, the ITA’s subsequent use of BIA to determine the dumping mar- 
gin for Sharp, and the ITA’s selection of information used as BIA are 
supported by substantial evidence in the record and otherwise in accor- 
dance with law. The final results of the antidumping administrative re- 
view of Sharp are affirmed. 


(Slip Op. 92-106) 


WALLACE INTERNATIONAL (WALLACE), PLAINTIFF v. 
UNITED STATES, DEFENDANT 


Court No. 90-12-00640 


OPINION 


[Plaintiff moves for judgment on the agency record, alleging that the ITA improperly 
decreased the U.S. price for antidumping purposes of porcelain-on-steel cookware by a re- 
bate allegedly paid by the manufacturer to offset dumping duties. Held: Plaintiffs motion 
is denied, because Commerce’s decision is supported by substantial evidence on the re- 
cord.]} 


(Decided July 13, 1992) 


Siegel, Mandell & Davidson, P.C. (Harvey A. Isaacs, Paul A. Horowiiz, Brian S. 
Goldstein, Laurence M. Friedman), for plaintiff. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Vanessa P. Sciarra), for de- 
fendant. 


I. INTRODUCTION 


MuscraVvE, Judge: Plaintiff Wallace International (“Wallace”) moves 
for judgment on the agency record, alleging that the Department of 
Commerce (“ITA” or “Commerce”) improperly relied on a single non- 
dispositive document to support its decision to reduce the United States 
Price (USP) of porcelain-on-steel cookware (“POS cookware” or “cook- 
ware”) imported from the People’s Republic of China (PRC) in Porce- 
lain-on-Steel Cooking Ware From the People’s Republic of China: Final 
Results of Antidumping Administrative Review, 55 Fed. Reg. 46,850 
(November 7, 1990) (“Final Results”). Plaintiff also objects to the appli- 
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cation of a per-unit rebate to each sale to plaintiff when evidence on the 
record, according to the plaintiff, shows that only a fraction of the sales 
were affected by any alleged rebate. Defendant argues that other evi- 
dence establishes that there was a rebate program designed to reduce 
the cost of the imported merchandise by an amount equal to the dump- 
ing duties payable on entry. For example, defendant points out that the 
company that exported the merchandise in question to Wallace used the 
lower, rebated, prices in its questionnaire answers to Commerce. 


II. Facts 


On January 27, 1988, Commerce initiated an administrative review of 
an antidumping order on POS cookware from the PRC following a re- 
quest for review by Wallace and Amerport (U.S.A.) Ltd. (“Amerport 
U.S.”). Initiation of Antidumping and Countervailing Duty Adminis- 
trative Reviews, 53 Fed. Reg. 2262 (Jan. 27, 1988). Commerce reviewed 
shipments by China National Light Import and Export Corporation, 
Shanghai Branch (“CNLIP”) and a third-country reseller located in 
Hong Kong, Amerport (H.K.), Ltd. (“Amerport H.K.”), from May 20, 
1986 until November 30, 1987. During that period, Amerport H.K. 
bought cookware from CNLIP and sold it to Wallace on an “open stock” 
basis. Amerport U.S. acted as Amerport H.K.’s agent in the United 
States for sales made to Wallace, although Amerport H.K. sold directly 
to Wallace.1 

Amerport H.K. answered Commerce’s dumping questionnaire on 
May 27, 1988. P.R. Doc.2 27 at 157. In its response, Amerport H.K. re- 
ported that Wallace received discounts for sales of cookware imported 
during the review period. C.R. Doc. 3 at 163A. Amerport H.K. supple- 
mented its response with computer printouts on June 17, 1988, and 
again on September 16, 1988. C.R. Doc. 4 at 190A and C.R. Doc. 6 at 
294A. These responses show that Wallace and Amerport had agreed toa 
discounted pricing structure for at least some products imported after 
antidumping duties were imposed (the “second tier price”). 

Commerce officials visited Amerport H.K.’s offices in September, 
1988 to verify the information given in response to the May 27, 1988 
questionnaire. Although Amerport H.K. sold directly to Wallace, Amer- 
port H.K. officials claimed at the verification meeting in Hong Kong that 
they did not know Amerport U.S.’s resale price to Wallace. C.R. Doc. 13 
at 3. This is, at best, anon sequitur. If Amerport H.K. “sold direct,” then 
Amerport U.S. had no “sales price.” Amerport H.K. directed the ITA of- 
ficials to Amerport U.S. for that pricing information. C.R. Doc. 13 at 
521A-524A. According to plaintiff, the Commerce officials were told 
that the second tier prices were agreed to unilaterally by Amerport U.S. 
without Amerport H.K.’s knowledge. Plaintiff's Brief at 6. 


1 Plaintiff's Memorandum in Support of Motion for Judgment on an Agency Record (“Plaintiff's Brief”) at 5. 


Documents in the public record are referred to herein as “P.R. Doc.” Documents in the confidential record are re- 
ferred to as “C.R. Doc.” 
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Commerce officials verified information at Amerport U.S.’s offices in 
February 1989. C.R. Doc. 18 at 570A. They were unable to verify the 
Amerport/Wallace sale prices because Amerport U.S. officials said that 
the information was in Hong Kong, not the U.S. Jd. at 571A. Commerce 
was able, however, to verify that a two tier price structure had been set 
up for at least six invoices. Id. at 577A. 

Amerport H.K. first reported that Wallace had paid the full invoice 
price on a number of invoices when it commented on the verification in 
March and April, 1989. C.R. Doc. 20 at 1057A, C.R. Doc. 22 at 1093A. 
Amerport H.K. submitted to Commerce the affidavit of Robert Samuel, 
a partner in the accounting firm of Price Waterhouse, Hong Kong. P.R. 
Doc. 85, Exhibit A. Mr. Samuels stated in the affidavit that he had super- 
vised an audit of Amerport H.K.’s records of sales to Wallace for the pe- 
riod of May 20, 1986 through November 30, 1987. The audit revealed 
that Wallace had paid the full invoice price, and “no refunds were made 
in connection with the subject transactions.” Jd. at 2-3. Commerce was 
also able to verify that Wallace had paid the full invoice price on all in- 
voices, but found that payment at the full invoice price did not represent 
the final price paid by Wallace. Final Results at 46,851. 

Commerce published the preliminary results of its administrative re- 
view of the antidumping duty order on POS cookware from the PRC. 
Porcelain-On-Steel Cooking Ware from the People’s Republic of China; 
Preliminary Results of Antidumping Duty Administrative Review, 54 
Fed. Reg. 18,129 (Apr. 27, 1989). Commerce found a dumping margin of 
66.65 percent for POS cookware exported by Amerport H.K. After re- 
view and comments by the interested parties, Commerce reduced the 
margin on sales to Wallace to 13.75 percent, because it found that 
CNLIP did not know the final destination of the cookware sold to Wal- 
lace. As aresult, Commerce based the foreign market value on the price 
paid by Wallace for sales to third countries. P.R. Doc. 89 at 720-721. 

Commerce determined that Wallace had been given a post-payment 
rebates, and noted that there were “indications that there may be an 
agreement of reimbursement of antidumping duties between certain 
parties.” Final Results, 55 Fed. Reg. at 46,852. Commerce also found 
that it could not verify that the rebated price was restricted to the six 
invoices originally found to have been rebated. Jd. Therefore, ITA used 
the best information available (“BIA”) and applied the rebated price to 
all sales to Wallace. Id. 


III. Discussion 


Plaintiff asks this Court, pursuant to 19 USC §§1516a(a)(2)(A)()(D 
and 1516a(a)(2)(B)(iii) (1991), to remand this case to the ITA for 
redetermination using the “first tier” invoice prices between Wallace 
and Amerport H.K. In the alternative, Wallace asks the Court to remand 
the case for redetermination using the “second tier” price only for the 
six invoices which were indicated in the United States verification re- 
port to be affected by rebates. 
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The government argues that the ITA’s decisions concerning the “sec- 
ond tier” prices and BIA were based upon substantial evidence and 
should be upheld. 


IV. STANDARD OF REVIEW 


This Court is required to reverse Commerce’s final determinations if 
they are not supported by substantial evidence on the record or are oth- 
erwise not in accordance with law. 19 U.S.C. § 1516a(b)(1)(B) (1991). 
Substantial evidence is “such relevant evidence as a reasonable mind 
might accept as adequate to support a conclusion.” Consolidated Edison 
Co. v. N.L.R.B., 305 U.S. 197, 229 (1938). 


V. EVIDENCE OF REBATES AND DISCOUNTED PRICES 


Although plaintiff alleges that the ITA based its decision to use the 
rebated price on a single document, the record reveals other evidence of 
rebates. The record reveals certain irregular transactions which 
aroused Commerce’s suspicions, including one instance where plain- 
tiff’s payment was received and deposited two months before the invoice 
was written. C.R. Doc. 23 at 1. Commerce found documentary evidence 
of a rebate scheme during the Hong Kong verification. Among other 
items, one of the most damaging for plaintiff was a facsimile sent from 
Amerport U.S. to Wallace, dated September 22, 1987, which “recon- 
firmed that (Amerport U.S.) waived any commission on cookware that 
was shipped * * * on your behalf at 66% AD.” Although plaintiff claims 
that this is the only evidence on the record of a rebate agreement, there 
is other evidence. The most direct evidence of a rebate scheme is Amer- 
port H.K.’s admission of second tier prices in its questionnaire re- 
sponses. C.R. Doc. 3 at 163A. Additional documentary evidence is 
available in the record. For example, an internal Amerport memoran- 
dum described a November, 1987 meeting between Amerport and Wal- 
lace in which a Wallace representative complained about “waiting for 
his AD monies promised to him * * *.” C.R. Doc. 18 at 597A. 

Evidence that Amerport H.K. had received payment for the full in- 
voice price from Wallace is vitiated by the Amerport H.K.’s admission 
that Amerport U.S. had granted discounts to Wallace without Amerport 
H.K’s knowledge. In view of the inability of either Amerport H.K. or 
Amerport U.S. to produce records to verify Amerport/Wallace sales 
prices, the decision by Commerce to resort to BIA was appropriate under 
19U.S.C. § 1677e(c) (1992). The existence of the two tier pricing system, 
coupled with the additional evidence of an arrangement to rebate ant- 
idumping duties supports the ITA’s selection of the “second tier” prices 
as BIA by substantial, if not incontrovertible evidence. 

Commerce’s decision to apply the rebated amount to all sales made is 
also supported by substantial evidence. All the sales under review made 
to Wallace were subject to the antidumping duties. Therefore, if there 
was a rebate scheme in place, it was likely that it extended to all those 
sales. Commerce was unable to verify the extent to which Amerport 
H.K.’s sales to Wallace received rebates, so it used as BIA the “second 
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tier” price. In the absence of Commerce’s satisfaction that the price paid 
on the six “second tier” sales excluded rebates, the decision to apply the 
rebate price to all sales was supported by substantial evidence on the 
record. 

“The possibility of drawing two inconsistent conclusions from the evi- 
dence does not prevent an administrative agency’s finding from being 
supported by substantial evidence.” Consolo v. Federal Maritime Com- 
mission, 383 U.S. 607, 619-620 (1966). Although two inconsistent con- 
clusions might be drawn from the evidence, the Court finds that the 
Final Results, 55 Fed. Reg. 46,840, are supported by substantial evi- 
dence on the record, and are otherwise in accordance with law. 


VI. ConcLUSION 


After examining the evidence and law presented to support the Mo- 
tion for Judgment on the Agency Record, the Court finds that there is 
substantial evidence on the record to support ITA’s decision to reduce 
the U.S. price of POS cookware and thereby increase the dumping mar- 
gin. For this reason, plaintiff's motion is denied and the final determina- 
tion inPorcelain-on-Steel Cooking Ware From the People’s Republic of 
China: Final Results of Antidumping Administrative Review, 55 Fed. 
Reg. 46,850, is sustained. 


(Slip Op. 92-107) 


Daewoo ELEcTRONICS Co., LTD., ET AL., PLAINTIFFS U. 
UNITED STATES, DEFENDANT 


Consolidated Court No. 85-01-00140 
[Final judgment] 
(Dated July 14, 1992) 


Reid & Priest, (David A. Gantz, Andrea E. Migdal, Kevin Lara, of counsel) for plaintiffs 
Daewoo Electronics, Co., Ltd., Daewoo Electronics Corp. of America Inc. and the Daewoo 
Corp. 

Aiken, Gump, Hauer & Feld (Warren E. Connelly and Edith E. Scott of counsel) for 
plaintiff-intervenors Samsung Electronics Co., Ltd. and Samsung Electronics America, 
Inc. 

Donovan Leisure, Rogovin, Huge & Schiller (Michael P. House & R. Will Planert, of 
counsel) for plaintiff-intervenors Goldstar Co., Ltd. and Goldstar Electronics Interna- 
tional, Inc. 

Collier, Shannon, Rill & Scott (Paul D. Cullen and Jeffrey S. Beckington of counsel) for 
defendant-intervenors the International Union of Electronic, Electrical, Technical, Sala- 
ried and Machine Workers, AFL-CIO; International Brotherhood of Electrical Workers; 
Independent Radioic Workers of America; and Industrial Union Department, AFL-CIO. 

Frederick L. Ikenson, P.C. (Frederick L. Ikenson, J. Eric Nissley and Larry Hampel of 
counsel) for plaintiff Zenith Electronics Corporation. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, U.S. Department of Justice (Velta A. Melnbrencis, attorney) and 
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Robert E. Nielsen, attorney-advisor, Office of the Chief Counsel for Import Administra- 
tion, U.S. Department of Commerce, for defendant United States. 


OPINION AND ORDER 


Watson, Senior Judge: Following a second remand to the Department 
of Commerce and its redetermination, this action is now before the 
court on a motion by Zenith Electronics Corporation for final judgment. 
The motion is supported by the government and opposed by three 
groups of Korean litigants, Daewoo, Samsung, and Goldstar. The previ- 
ous opinions in this case were Daewoo Electronics Co., Ltd. v. United 
States___ CIT _ 712 F. Supp. 931 (1989) and Daewoo Electronics 
Co., Ltd. v. United States, _._ CIT ___, 760 F. Supp. 200 (1991). 

The central issue in this motion for final judgment concerns the tax 
pass-through measurement for which the court set out guidelines in its 
second remand. 

The tax pass-through measurement which remains at issue here is 
done for the purpose of determining to what extent the foreign market 
price is higher than the price in the United States due to the fact that it 
includes a tax imposed when the merchandise is sold in the country of 
exportation, but not imposed when it is exported. In order to eliminate 
the unfairness which would result from comparing a price which in- 
cludes the tax to one which does not, and thus finding a dumping margin 
where one does not exist, the law requires an adjustment for taxes. Obvi- 
ously, the greater the percentage of the commodity tax which is passed 
on to the consumer and which shows up in the price, the larger is the 
effect resulting from its removal from the equation comparing the price 
in the home market of the foreign producer and the price in the United 
States market. 

In the remand opinion, the court disapproved the method by which 
Commerce found that the entire commodity tax was passed through to 
consumers. In brief, Commerce made certain assumptions about the na- 
ture of the demand curve for the products in the Korean market which 
were not tested against actual data. Commerce also aggregated the data 
of all Korean respondents for different types of television receivers, cre- 
ating a database which did not accurately reflect the evidence in the re- 
cord. Accordingly, the court remanded the action to Commerce “to 
perform the analysis on a disaggregated basis, to consider alternative 
forms for demand curves, and explain the evidence from the data which 
justifies it choice of one form over others.” At the conclusion of its opin- 
ion, the court ordered “that with respect to the measurement of tax 
pass-through, Commerce shall perform the measurements on a disag- 
gregated basis for each respondent and for the different types of televi- 
sion receivers; and that Commerce shall consider alternative forms of 
demand curves and specify the evidence in the record which makes it 
chosen curve a superior representation of the facts with respect to de- 
mand in the home market.” 

The Korean litigants argue that the results of this latest remand pro- 
ceeding are defective because Commerce did not comply with the full 





42 CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 32, AUGUST 5, 1992 


terms of the court’s order. They further argue that Commerce did not 
specify the methodology which was to be used in measuring the pass- 
through when it placed a burden on the Korean litigants to use generally 
accepted econometric methods to calculate the pass-through. The Ko- 
rean interests also claim that Commerce ultimately erred in using Pro- 
fessor Bradley’s measure of pass-through (which had earlier been 
submitted by Zenith), as the best information available. 

As to the first argument, the court is satisfied that Commerce com- 
plied with its obligations under the remand order by requiring the re- 
spondents to use generally accepted econometric methods. The failure 
of respondents to supply the information on which a more precise analy- 
sis could have been made, cannot be held against Commerce. 

The court views econometrics as one of a number of alternative meth- 
odologies. Although it would obviously be easier for the respondents if 
Commerce specified the particular econometric technique which should 
be used, that is not a requirement of the court, nor would it be reason- 
able in the formative stages of administrative experience in this area. 

The claim that Commerce improperly relied on the best information 
available and unlawfully rejected the information supplied by the Ko- 
rean respondents requires some background discussion. Commerce be- 
gan its reconsideration on remand by requiring the respondents to 
provide pass-through measurements, utilizing any methodology which 
they wished to employ, and opened up the record for the receipt of new 
information. Zenith objected to the opening of the record. Thereafter, 
the government moved the court for an extension of time within which 
to complete the remand, asking for nine months if the record was to be 
reopened or four months if it was to remain closed. The court approved 
the second alternative. In the meantime, Commerce had corrected its 
first remand instructions by informing the respondents that in order to 
perform the tax pass-through measurement, they had to use generally 
accepted econometric methods and were not free to use any methodol- 
ogy at all. The three Korean respondents submitted individual pass- 
through analyses, all of which relied exclusively upon a report which had 
been prepared for them by their jointly retained consultant, Dr. Litan. 
With respect to the basic question of what demand curve functional 
form would best fit the underlying data in this case (linear, log-linear, or 
quadratic), the Litan report gave overwhelming support for the log-lin- 
ear specification. That conclusion was based on the fact that Dr. Litan 
calculated certain statistics for several types of regressions run against 
each of the three functional forms in issue. According to Dr. Litan, the 
log-linear form, which is the one which conclusiveiy dictates full pass- 
through in this case, produced the best results for 11 of the 12 models/ 
producer combinations. Based on that conclusion, it was unnecessary 
for Dr. Litan to perform actual pass-through measurements and none 
were made. 

Following the submission of the Litan Report, Zenith submitted com- 
ments by Professor Bradley which conclusively showed that Dr. Litan 
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had erred in applying the formula for developing the statistics for the 
log-linear equation. A correct computation of those statistics actually 
provided corroboration that tax pass-through was less than 100%. 

Thereafter, the Korean respondents submitted a corrected report 
from Dr. Litan. That correction was followed by another response from 
Professor Bradley. Commerce ultimately rejected the corrected Litan 
report on the ground that his chosen method was not adequately imple- 
mented. More specifically, Commerce noted that the Litan report 
should have employed a maximum likelihood test, a test that it consid- 
ered necessary to implement the procedure finally being used by Dr. 
Litan to distinguish between functional forms. 

The rejection of the Litan report, after a relatively generous allow- 
ance of an opportunity for its correction, left the record bare of any pass- 
through measurements other than those of Professor Bradley. At that 
point Commerce chose to invoke its authority to use the best informa- 
tion available to designate Professor Bradley’s measurement as such in- 
formation without relying directly upon Professor Bradley’s underlying 
analysis as the one preferred by Commerce. 

The Korean litigants argue that having rejected Dr. Litan’s work, 
Commerce should have relied on the work of its own economists rather 
than moving to the measurements of Professor Bradley. 

The court is of the opinion that the work done by Commerce’s own 
economists does not amount to a measurement of pass-through, does 
not cure the defects found in the Litan report on which it is based, and 
would be insufficient to support a choice between linear and log-linear 
demand equations. The only conceivable support for using the work of 
Commerce’s own economists is Table One of Technical Appendix Two to 
the second remand results. This shows only the outcome of a single ma- 
nipulation of Dr. Litan’s result and does not represent the outcome of a 
new set of estimations. The economists themselves indicate that their 
table does not provide any statistical tests which would allow one to 
choose between linear and log-linear demand equations. Second R.R. 
Public Doc. No. 71, Technical Appendix Two at 14. 

What remains is the question of the legality of Commerce’s use of Pro- 
fessor Bradley’s results as the best information available. The court 
does not find this to be an improper use of the authority to rely on best 
information available. There can certainly come a point in an adminis- 
trative proceeding when providing further opportunities for respon- 
dents to supply information has to be balanced with the need to reach a 
final result. The court does not find it necessary to discuss the flaws 
which Commerce itself professes to find in the Bradley measurement re- 
sult. Even if the Bradley measurement results are flawed, this would not 
detract from their use as best information available. 

The court notes that the use of best information available by the Com- 
merce Department in its final results in this second remand led to a con- 
clusion that from thirty-three percent to sixty-two percent of the 
Korean commodity taxes were passed-through by the Korean respon- 
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dents and could therefore enter into the calculation of the dumping mar- 
gin. It should be pointed out that this was not the harshest result which 
the agency could have reached. It would have been entirely within the 
power of the Commerce Department, in the absence of satisfactory in- 
formation concerning the claimed commodity tax adjustment, to deny 
that claim in its entirety. In point of fact, the Unions argue that in the 
absence of a proper showing of entitlement by the Korean respondents 
to the claimed adjustment, no adjustment whatsoever should have been 
made. The unions argue that Commerce violated a fundamental tenet of 
administrative law by departing from the standard practice of requiring 
a demonstration of entitlement before granting an adjustment. The 
court does not find that such a rigorous standard applies in this area of 
the law. The Commerce Department has the authority to make adjust- 
ments to the extent warranted by the evidence in the record and they 
need not be made on an all or nothing basis. 

Aside from the argument about the pass-through measurements, the 
Korean litigants argued that Commerce erred by not including U.S. re- 
sale profit in the tax basis of exported receivers. Goldstar also argues 
that Commerce erred by removing international movement costs from 
the tax basis of exported receivers. 

The court finds that Commerce’s use of the price for exportation as 
the tax basis for all exported receivers was correct. This conforms to the 
court’s previously expressed opinion in this case that there is no evi- 
dence in the record to contradict the conclusion based on Korean law 
that the price for exportation at which the merchandise left the place of 
manufacture would have been the tax base if a tax was to be imposed on 
exportations. The price for exportation clearly does not include U.S. re- 
sale profit nor does it include the cost of international movement and 
U.S. importation, which are incurred after exportation. For this reason, 
the court approves the tax basis used for exported receivers in the sec- 
ond remand. 

In its motion for final judgment, Zenith also asks this court to reverse 
its earlier decision in this case, which goes back three years, that a cap 
existed on the duty assessment rate which ultimately would be applied 
to “dumped” entries if estimated antidumping duties were deposited in 
the form of a bond. Zenith is correct in pointing out that a conflict exists 
between that opinion and the court’s more recent decision in July of 
1991 on that same issue. The later decision fully and clearly sets outs the 
court’s current opinion that there is no cap on assessment rates if esti- 
mated duties are deposited in the form of a bond. In the interest of jus- 
tice and in the interest of having this opinion accurately reflect the state 
of the law as it presently exists, the earlier decision in this case must be 
modified to conform to the decision in Slip Op. 91-66. 

For the reasons given above, it is hereby ORDERED, ADJUDGED and DE- 
CREED that the second determination of the Department of Commerce on 
remand in this action, which is dated September 24, 1991, is upheld, and 
it is further 
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ORDERED, ADJUDGED and DECREED that no assessment rate cap may be 
applied in liquidating the subject entries unless the importer paid a cash 
deposit for an estimated antidumping duty. This is in accordance with 
the court’s decision and holding on July 29, 1991 (Slip Op. 91-66) 
in Zenith Electronic Corporation v. United States, et. al, Court No. 
87-01-00039, and it is further 

ORDERED, ADJUDGED and DECREED that to the extent that the court’s ear- 
lier decision herein on April 1989 (Slip Op. 89-42) on the subject of the 
assessment rate cap is inconsistent with the court’s more recent deci- 
sion on July 29, 1991 (Slip Op. 91-66) the decision in Slip Op. 89-42 is 
modified to conform to the decision in Slip Op. 91-66. 


I 


(Slip Op. 92-108) 
ATARI CARIBE, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 89-02-00087 and 89-02-00087-S 
[Defendant’s motion in limine granted in part, denied in part.] 
(Dated July 14, 1992) 


George R. Tuttle, P.C., (George R. Tuttle III), for plaintiff. 

Stuart M. Gerson, Assistant Attorney General, Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Civil Division, Department of Justice (Mark S. Sochac- 
zewsky), Stephen Berke, Attorney, United States Customs Service, of counsel, for 
defendant. 


OPINION 


REstanl, Judge: Plaintiff filed suit contesting the denial of its tariff 
classification protests by the United States Customs Service (“Cus- 
toms”). Between April of 1983 and May of 1984, plaintiff Atari Caribe, 
Inc. (“Atari Caribe”) imported merchandise invoiced as chip-on-board 
(“COB”) assemblies through the port of San Juan, Puerto Rico. Atari 
Caribe entered its merchandise under Item A734.20 of the Tariff Sched- 
ules of the United States (“TSUS”), as parts of game machines, seeking 
duty-free treatment under the Generalized System of Preferences.1 In 
August of 1984, Customs liquidated the merchandise under Item 
687.74, TSUS.2 This action was taken pursuant to Customs Headquar- 
ters Ruling Letter 072542, issued September 14, 1983, which classified 
COB devices as monolithic integrated circuits.3 In November of 1984, 


litem 734.20, TSUS, covers game machines, including video games and parts thereof. The prefix “A” preceding the 
tariff item number indicates a claim for a special duty-free allowance under the Generalized System of Preferences. See 
General Headnote 3(c)(ii), TSUS (1983). Eligibility for such duty-free treatment depends upon timely submission of 
appropriate documentation to a Customs Service district director. See 19 C.F.R. § 10.171-10.178 (1991). Plaintiff in- 
cluded a GSP Form A, certified by the Singapore Board of Trade, in support of its proposed classification. 

2 Item 687.74, TSUS, covers monolithic integrated circuits, dutiable at the rate of 4.2% ad valorem. 


3 The record indicates that after importation, plaintiff's COB device was packaged in a plastic housing and sold as a 
video game cartridge for use in Atari game machines. 
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Atari Caribe filed protests contesting Customs’ classification and re- 
questing further review pursuant to 19 U.S.C. § 1514 (1988). Defendant 
now moves to limit the scope of plaintiff's action to one issue; specifi- 
cally, whether there existed a uniform and established practice (“UEP”) 
on the part of Customs to classify plaintiff's merchandise under Item 
A734.20, TSUS. Defendant also moves to sever and dismiss so much of 
this action as relates to two of plaintiff's protests, together with the en- 
tries they cover, for lack of jurisdiction. 


I. Protest numbers 49094-000178 and 49094—000221 must be severed 
from this action and dismissed for lack of jurisdiction: 

Defendant moves to dismiss protest numbers 49094-000178 and 
49094—000221 for lack of jurisdiction. The record indicates that entries 
covered by protest number 49094—000178 were liquidated on August 3, 
1984, while the protest was filed on November 2, 1984. The entries cov- 
ered by protest number 49094—000221 were liquidated on August 10, 
1984, while the protest was filed on November 13, 1984. Clearly, then, 
both protests were filed more than ninety days after liquidation of the 
underlying entries. 

Pursuant to 19 U.S.C. § 1514(c) (2) and 19 C.F.R. § 174.12(e), upon 
liquidation of its merchandise an importer has ninety days within which 
to file a protest. This statute of limitations is strictly construed. Where a 
protest is untimely filed, courts have declined to assert jurisdiction re- 
gardless of the ensuing hardship visited upon a party. See Noury Chemi- 
cal Corp. v. United States, 4 CIT 68 (1982); Arista Oil Products Co. v. 
United States, 31 Cust. Ct. 251, Abs. 57492 (1953). 

Where one party challenges the court’s jurisdiction in an appropriate 
manner, it is incumbent upon the adverse party to support the exercise 
of jurisdiction with competent proof. McNutt v. General Motors Accep- 
tance Corp., 298 U.S. 178, 189 (1936). Atari Caribe has had notice of de- 
fendant’s intent to seek dismissal of these two protests since at least 
June 13, 1990, the date the government filed its Answer to Plaintiff's 
First Amended Complaint. Despite almost two years of opportunity for 
discovery on this issue, plaintiff presents no tangible evidence to 
counter the prima facie untimeliness which renders these filings stale; 
instead, plaintiff simply asserts that “it is possible that the two protests 
in question were timely faxed to Customs but that the actual mailed cop- 
ies were date-stamped on the date received through the mail, rather 
than the date received by fax.” See Plaintiff's Response In Opposition 
To Defendant’s Motion Jn Limine And To Sever And Dismiss, at 2. Asa 
result, plaintiff responds with a request for additional discovery to re- 
solve this factual issue. 

Atari Caribe has had ample time to develop evidence which supports 
this assertion, if it exists. In fact, most of the evidence would be within 
its own control. Significantly, although plaintiff relies upon the recollec- 
tions of several employees regarding confirmation of faxes with Cus- 
toms’ employees, not one substantiating affidavit has been offered in 
support. Jurisdiction may not be premised upon bald assertions in light 
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of manifest evidence to the contrary. See Schering Corp. v. United 
States, 67 CCPA 83, 88, C.A.D. 1250, 626 F.2d 162, 167 (1980); cf. Lowa, 
Ltd. v. United States, 5 CIT 81, 83, 561 F. Supp. 441, 443 (1983), aff'd, 2 
Fed. Cir. (T) 27, 724 F.2d 121 (1984). Given the state of the record, it is 
inappropriate for the court to exercise jurisdiction over these two pro- 
tests. Thus, protest numbers 49094—000178 and 49094000221 must be 
severed from this action and dismissed. 


II. Plaintiff may introduce independent grounds for classification of 
COB devices under Item A734.20, TSUS: 


A. Facts: 


Protest number 49094—000210 is representative of the other protests 
at issue in this action. Specifically, Atari Caribe stated: 


Protest and Application for Further Review of Protest is hereby 
made against your classification decision, and the liquidation and 
assessment of duty on all merchandise consisting of Chip-On-Board 
devices * * * liquidated [sic] under Item 687.74 * * * or under 
other provisions of the tariff. 


We claim that the said merchandise is properly classifiable as as- 
sessed, but that an allowance should have been made for * * * an 
exemption from duty under Item 807.00. * * *4 


We further claim * * * that a uniform and established practice ex- 
isted prior to the issuance of the ruling of September 14, 1983 to 


classify such Chip-on-Board * * * devices under Item 734.20 (or 
A734.20, when eligible for GSP). The change of the established 
practice, by the said ruling, therefore requires that a prior written 
notice be published of such change, pursuant to the provisions of 19 
U.S.C. § 1315(d) and 19 C.F.R. 177.11(c). [sic] The higher rate of 
duty under the new classification will, thus, be — only to 


entries made after the publication of the statutorily required prior 


notice. 


Text of Protest No. 49094000210, dated Oct. 31, 1984 (emphasis 
added). Apparently, customs did not consider Ruling Letter 072542 ade- 
viation from an existing UEP since it failed to publish the requisite no- 
tice of change in practice, pursuant to 19 C.F.R. § 177.10(c) (1983). 
Customs responded to Atari Caribe’s protests with two ruling letters. 
Initially, Customs denied both the UEP and 807 claims in Ruling Letter 
077091, issued December 26, 1985. Subsequently, however, Customs 
amended its decision in Ruling Letter 554075, issued June 10, 1986, by 
permitting Atari Caribe to present the requisite documentation to sup- 
port a claim for an 807 exemption. On May 13, 1988, Atari Caribe sub- 
mitted additional documentation to the District Director of Customs for 
Puerto Rico. Thereafter, Customs reliquidated plaintiff's merchandise, 
granting U.S. made components duty-free treatment pursuant to Item 
807.00, TSUS, and assessing duty on the remaining components at the 


4 Item 807.00, TSUS, provides that the value of components fabricated within the United States may be subtracted 
from the value of imported merchandise before a duty is assessed thereon. 
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rate provided for under Item 687.74, TSUS, in accordance with its origi- 
nal classification. 


B. Plaintiff has adequately exhausted administrative remedies: 

As indicated, Atari Caribe brings suit challenging denial of its pro- 
tests under 19 U.S.C. § 1514(a).5 Jurisdiction in this court is predicated 
upon 28 U.S.C. § 1581(a).6 The first question presented is whether Cus- 
toms’ denial of plaintiff's UEP claims constitutes partial denial of a pro- 
test as contemplated by 28 U.S.C. § 1581(a) and 19 U.S.C. § 1514(a), 
despite the fact that plaintiff's alternative 807 claims were ultimately 
granted in full. In general, either full or partial denial of an importer’s 
protest is a jurisdictional prerequisite to suit. See National Corn Grow- 
ers Ass’n v. Baker, 6 Fed. Cir. (T) 70, 81, 840 F.2d 1547, 1555-56 (1988); 
Wear Me Apparel Corp. v. United States, 1 CIT 194, 195-96, 511 F. Supp. 
814, 816 (1981). Only where exercise of § 1581(a) jurisdiction is found to 
be manifestly inadequate, see Mast Industries, Inc. v. Regan, 8 CIT 214, 
221, 596 F. Supp. 1567, 1574 (1984), or results in adherence to useless 
formality, United States Cane Sugar Refiners’ Ass’n v. Block, 3 CIT 196, 
201, 544 F. Supp. 883, 887, aff'd, 69 CCPA 172, 683 F.2d 399 (1982), 
have courts dispensed with this requirement. The instant case does not 
present such situations. 

In Sanyo Electric, Inc. v. United States, 81 Cust. Ct. 114, C.D. 4775 
(1978), Customs liquidated plaintiff's merchandise under Item 685.50, 
TSUS. Plaintiff then protested, requesting classification under either 
Items 685.30 or 678.50. Upon Customs’ denial of plaintiff's preferred 
claim and reliquidation of the merchandise under the proposed alterna- 
tive classification, plaintiff filed suit arguing that the protest had been 
denied in part. The court held that where Customs grants one of several 
claims, and in so doing entirely abandons its original decision, that pro- 
test has been granted in full. See id. at 115. Thus, plaintiff's action was 
dismissed for lack of jurisdiction based on the absence of a protest 
denied. 

Significantly, in stating this rule the court noted that the appropriate 
yardstick is not simply whether all but one among several alternative 
claims presented in a protest are denied, but the extent to which any 
part of the original decision survives reclassification. Jd. at 115.7 This 


519 USC. § 1514(a) provides in relevant part: 

([D]ecisions ot the appropriate customs officer, including the legality of all orders and findings entering into the 
same, as 

(1) the a mppesions value of merchandise; 

(2) the classification and rate and amount of duties chargeable; * * * 

(5) the liquidation or reliquidation of an entry, or any modification thereof; * * * 
shall be final and conclusive upon all persons (including the United States and any officer thereof) unless a protest 
is filed in accordance with this section, or unless a civil action a the denial of a protest, in whole or in part, 
is commenced in the United States Court of International Trade * 


S28 USC. § 1581(a) provides: 

The Court of International Trade shall have exclusive jurisdiction of any civil action commenced to contest the 
denial of a protest, in whole or in part, under section 515 of the Tariff Act of 1930. 
28 U.S.C. § 1581(a) (1988). 

The court stated: “In reality, the proper measure of the extent to which a protest has been denied or granted is the 
extent to which the protest has resulted in a change of the protested decision. * * * The only logically consistent way to 
determine whether a protest has been denied in part is to see whether any part of the protested decision remains in ef- 
fect.” Sanyo Electric, 81 Cust. Ct. at 115 (emphasis added). 
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distinction is particularly evident in the present case. Despite granting 
Atari Caribe’s 807 claims, Customs’ original classification of plaintiff's 
merchandise under Item 687.74 survived as to those components not 
fabricated within the United States. Clearly this treatment is not in ac- 
cord with Atari Caribe’s alternative claim for complete duty-free treat- 
ment under A734.20. Consequently, the continuing assessment of 
foreign components under the original liquidation classification ren- 
ders Customs’ decision a partial denial of Atari Caribe’s protests.8 

The second question presented is whether plaintiff has sufficiently 
exhausted its administrative remedies. The requirements for exhaus- 
tion of administrative remedies in this court are set forth in 28 U.S.C. 
§ 2637.9 That statute, which requires deposit of duties, has been satis- 
fied. Nonetheless, there remains the general principle that a plaintiff 
may not raise claims in a civil action before this court which were not 
raised before Customs via protest. United States v. Uniroyal, Inc., 69 
CCPA 179, 182, 687 F.2d 467, 471 (1982) (“Congress did not intend the 
Court of International Trade to have jurisdiction over appeals concern- 
ing completed transactions when the appellant had failed to utilize an 
avenue for effective protest before the Customs Service.”); Audiovox 
Corp. v. United States, 8 CIT 233, 236, 598 F. Supp. 387, 389 (1984) (“To 
allow an importer to raise a claim in the protest of a reliquidation not 
raised in the protest to the liquidation, and which could have been raised 
there, would drain 19 U.S.C. §§ 1514(c)(1) and (d) of all meaning. * * * 
[T]he requirements of 19 U.S.C. § 1514 are conditions precedent for ju- 
risdiction in this Court under 28 U.S.C. § 1581(a) * * *.)(citations 
omitted), aff'd, 3 Fed. Cir. (T) 168, 764 F.2d 848 (1985). Accordingly, 19 
U.S.C. § 1514(c) and 28 U.S.C. § 2637(a) must be read together to find 
the full extent of the statutory exhaustion requirements of an action un- 
der 28 U.S.C. § 1581(a). 

Although exhaustion of remedies doctrine reflects a general legisla- 
tive intent to require uniform and orderly consideration of tariff dis- 
putes, in certain circumstances it is appropriate for this court to review 
specific challenges which were not formally presented to Customs via 
protest. Where an importer timely files a protest, Congress has long 
sanctioned the raising of new grounds to support a claim in a civil action 
which contests denial of that protest. The first statutory provision so 
stating dates toa 1949 amendment to Title 28 of the U.S.C., which added 
§ 2642.10 Congress reaffirmed its commitment to this position in the 


8 The documentation submitted by Atari Caribe to the District Director of Customs for Puerto Rico in support of its 
807 claims indicates that 68% of the original liquidation bill remained owing despite Customs’ duty-free treatment of 
U.S. made components. The court declines to delineate a specific threshold level to which an original decision must 
survive reclassification in order for a Customs decision to constitute partial denial of a protest. This is best left to a 
case-by-case determination. 

928 US.C. § 2637 provides in relevant part: 

Acivil action contesting the denial of a protest under section 515 of the Tariff Act of 1930 may be commenced in the 
Court of International Trade only if all liquidated duties, charges, or ex-actions have been paid at the time the 
action is commenced * * *. 

28 U.S.C. § 2637(a) (1988). 

1098 U.S.C. § 2642 (added May 24, 1949) states: 

The Customs Court under its rules and in its discretion may permit amendment of protests, appeals for reappraise- 
ment, applications for review, petitions for remission and pleadings. 
Act nf May 24, 1949, ch. 189, 63 Stat. 89, 106 (repealed by Pub. L. No. 91-271, 84 Stat. 281 (1970)). 
continued 
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Customs Courts Act of 1970. The legislative history to section 113 of 
that act (28 U.S.C. § 2632 (1973)) states that: 


Section 2632(d) retains the present authority of the court to provide 
by rule for consideration of any new ground in support of an action 
before the court if: (1) it applies to the same merchandise that was 
the subject of the protest; and (2) it is related to the same “adminis- 
trative decision” contested in the protest. 


The term “administrative decision” in section 2632(d) (2) refers to 
those “decisions” listed in section 514 of the Tariff Act * * *. Sec- 
tion 514(a), as amended, lists seven categories in which the decision 
may fall. * * * The requirement that the new ground raised in the 
Customs Court be related to the same administrative decision con- 
tested in the protest merely means that the new around must fall 
within the same category as the decision contested in the protest. 
* * * 

[A]Jn amendment may be allowed where it is clear that the basis of 
the protest was in the mind of the protestant at the time the protest 
was filed and that the basis of the protest was made known to the 
Customs officer so that he could have had an opportunity to correct 
his mistake. 


Section 2632(d) does not change these principles. It retains them in 
the statute by requiring that any amendment be related to the same 
administrative decision contested in the protest. 
See H.R. Rep. No. 267, 91st Cong., 2d Sess. 16-17 (1970), reprinted in 
1970 U.S.C.C.A.N. 3188, 3204-05 (emphasis added). This provision was 
similarly incorporated into the Customs Courts Act of 1980 as § 2638.11 
In its complaint, for the first time Atari Caribe makes clear that its 
COB devices should be classified under Item A734.20, TSUS, regardless 
of whether a UEP would require this result. Plaintiff relies on 28 U.S.C. 
§ 2638 (1988). This raises the issue of whether or not a claim of a prior 
UEP constitutes a claim as to a classification decision, such that inde- 
pendent grounds may be raised in support of the claimed classification 
before this court. Plaintiff notes that this court is without jurisdiction to 
hear new grounds if they do not relate to the original asserted claim. 28 
U.S.C. § 2638(2) (1988); see Gray Tool Co. v. United States, 6 CIT 333, 
334 (1983). The legislative history to the Customs Courts Act of 1970 
evinces a legislative intent that new grounds should simply fall within 


The legislative history states that “section 2642 is added to title 28, U.S.C.,* * * to remove any possible doubt that 
amendments of protests, appeals, and pleadings sanctioned by section 518 of the Tariff Act of 1930 may be permitted 
under title 28 without necessity of reliance upon section 2071 of such title.” See H.R. Rep. No. 352, 81st Cong., 1st Sess., 
reprinted in 1949 U.S.C.C.A.N. 1248, 1273. Section 2071 simply provided that each court established by Congress “may 
* * * prescribe rules for the conduct of its business.” Act of June 25, 1948, ch. 646, 62 Stat. 869, 961 (codified as 
amended at 28 U.S.C. § 2071 (1988)). 

11 28 U.S.C. § 2638 provides: 
In any civil action under section 515 of the Tariff Act of 1930 in which the denial, in whole or in part, of a protest isa 
precondition to the commencement of a civil action in the Court of International Trade, the court, by rule, may 
consider any new ground in support of the civil action if such new ground— 
(1) applies to the same merchandise that was the subject of the protest; and 
(2) is related to the same administrative decision listed in section 514 of the Tariff Act of 1930 that was con- 
tested in the protest. 


28 U.S.C. § 2638 (1988). 
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the same category of decision raised by protest under 19 U.S.C. 
§ 1514(a), in order to be actionable. See C.L. Hutchins & Co. v. United 
States, 67 Cust. Ct. 60, 62, C.D. 4252, 331 F. Supp. 318, 319 (1971). The 
legislative history to 28 U.S.C. § 2638 reaffirms this position.12 

To begin, the court notes that defendant does not dispute the charac- 
terization of a UEP claim as a classification claim, having conceded this 
point in its answers to Atari Caribe’s first set of interrogatories. Consen- 
sus between parties, however, is not dispositive. The court must, even if 
upon its own initiative, satisfy itself that the exercise of jurisdiction is 
appropriate. Schering Corp. v. United States, 67 CCPA 83, 88, C.A.D. 
1250, 626 F.2d 162, 167 (1980). Thus, jurisdictional issues may be raised 
at any time in the proceedings. Id. 

The appropriate characterization of a UEP claim has been raised in at 
least two prior decisions of this Court. In Dow Chemical Co. v. United 
States, 10 CIT 550, 647 F. Supp. 1574 (1986), plaintiff challenged the 
liquidation classification of its merchandise via protest under 19 U.S.C. 
§ 1514(a)(2). In the subsequent civil action, plaintiff raised for the first 
time an alleged UEP as an alternative basis for reclassifying its mer- 
chandise. Apparently, the facts supporting a UEP were uncovered dur- 
ing civil discovery. Defendant asserted that the court lacked jurisdiction 
to hear the new “claim.” Relying upon 28 U.S.C. § 2638 the court per- 
mitted the allegation of UEP to be raised, recognizing that “the mer- 
chandise would be classified differently if the claimed established and 
uniform practice is found to exist.” Id. at 556, 647 F. Supp. at 1580. Thus 
the original challenge to classification and the newly asserted UEP the- 
ory of classification were held to fall within 19 U.S.C. § 1514(a)(2). Id. at 
557, 647 F. Supp. at 1581. 

In CR Industries v. United States, 10 CIT 561 (1986), upon reclassifi- 
cation of its merchandise, plaintiff requested a ruling from Customs in 
which it raised both a UEP issue as well as an independent classification 
theory. Customs affirmed the reclassification via ruling letter, but de- 
clined to address the UEP issue. Plaintiff subsequently filed a protest 
which omitted the UEP issue. Upon denial of the protest, plaintiff com- 
menced a civil action in which it sought to reassert the UEP allegation in 
addition to the independent classification challenge. Plaintiff argued 
that a protest which contests classification encompasses an allegation of 
a UEP as well. The court rejected this view stating, “Protest as to classi- 
fication, such as that in the instant case, does not, by itself, constitute 
protest as to the UEP.” Jd. at 564. Furthermore, the court denied plain- 
tiff § 2638 as a basis for admitting the UEP claim because plaintiff had 
raised the UEP argument and then appeared to have abandoned it in its 
protest after Customs advised it that factual support for the UEP claim 
was lacking.13 This was a clear distinction from Dow Chemicals. The 


12 See H.R. Rep. No. 1235, 96th Cong., 2d Sess. 57, reprinted in 1980 U.S.C.C.A.N. 3729, 3769 (“This [provision] re- 
states existing law as set forth in 28 U.S.C. § 2632(d).”) 

13-The court stated: “Plaintiff may not take advantage of 28 U.S.C. § 2638 (1982) because the UEP claim is not a ‘new 
ground’ being asserted for the first time before this Court. Instead, plaintiff argues that the protest regarding classifica- 
tion encompasses the claimed UEP.” CR Industries, 10 CIT at 564. 
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case at hand is also distinguishable from both Dow Chemicals and CR 
Industries in that the fact-bound UEP issue clearly was raised by pro- 
test and the independent legal issues concerning classification are the 
focus of the protest interpretation dispute. In any case, the court finds 
that the jurisdictional prerequisites of 19 U.S.C. § 1514 are met for the 
following reasons. 

The essence of a finding of a UEP is a determination that Customs 
consistently classified a specific type of merchandise under a particular 
category of the tariff schedules prior to some distinct point in time, and 
that Customs altered this practice without providing reasonable notice 
of such change. The statutory basis for a UEP claim is found in 19 U.S.C. 
§ 1315(d);14 this provision amounts to recognition of an expectation in- 
terest in prevailing tariff duties. It reflects a legislative concern that it 
would be unfair to assess higher duties, as the result of a reclassification, 
on goods imported with the genuine belief that Customs would continue 
to adhere to an existing classification practice. By providing importers 
with a reasonable period within which to conclude transactions entered 
into under a previously existing duty rate, and to adjust future prices to 
account for the increase in duty, § 1315(d) provides uniformity with re- 
gard to classification matters. Heraeus-Amersil, Inc. v. United States, 8 
CIT 329, 332 n.6, 600 F. Supp. 221, 224 n.6 (1984); cf. Peugeot Motors of 
America v. United States, 8 CIT 167, 171, 595 F. Supp. 1154, 1157 
(1984). Additionally, as the court in Dow Chemical observed, the direct 
result of establishing the existence of a prior UEP is an immediate re- 
classification of the imported merchandise. Dow Chemical, 10 CIT at 
556, 647 F. Supp. at 1580. Such merchandise is then reliquidated at the 
rate provided for under this new classification. The implication of these 
observations is clear. An allegation of a prior UEP is properly character- 
ized as a claim as to classification under 19 U.S.C. § 1514(a)(2). 

Other considerations do not militate against this conclusion. It is of 
no consequence that in some circumstances an alleged UEP may be 
characterized as a liquidation issue under 19 U.S.C. § 1514(a)(5). Dow 
Chemical, 10 CIT at 556-57, 647 F. Supp. at 1580-81; cf. Pagoda Trad- 
ing Co. v. United States, 9 CIT 407, 408-10, 617 F. Supp. 96, 97-98 
(1985), aff'd, 5 Fed. Cir. (T) 10, 804 F.2d 665 (1986). The critical rela- 
tionship between the UEP allegation as a classification issue and plain- 
tiff’s claim that the classification that formed part of the UEP was 
indeed correct remains intact; thus, the statutory requirement is met. 
That Atari Caribe’s newly refined claims assert classification under 
A734.20 for different reasons than its original UEP claim is also imma- 
terial. See C.L. Hutchins, 67 Cust. Ct. at 62, 331 F. Supp. at 320 (“Con- 
gress did not intend to deny the court jurisdiction where the new ground 


Migusc. § 1315(d) provides in relevant part: 
No administrative ruling resulting in the imposition of a higher rate of duty or am than the Secretary of the 
Treasury shall find to have been applicable to imported merchandise under an established and uniform practice 
shall be effective with respect to articles entered for consumption or withdrawn from warehouse for consumption 
prior to the expiration of thirty days after the date of publication in the Federal Register of notice of such ruling. 


19 U.S.C. § 1315(d) (1988). 
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relates to the same merchandise and falls within the same category of 
administrative decision.”) Since both the new and the old theories ad- 
dress the issue of proper classification of the same merchandise under 
the same TSUS provision, the statute clearly is satisfied. In sum, the 
court finds that an alleged UEP claim is an inherent challenge to a clas- 
sification decision within the meaning of 19 U.S.C. § 1514(a)(2). There- 
fore, pursuant to 28 U.S.C. § 2638, Atari Caribe may properly assert 
independent bases for classification of COB devices under Item 
A734.20, TSUS, as “new grounds” in support of its prior challenge to 
Customs’ classification decision. 

Defendant also argues that, nonetheless, Atari Caribe should be pro- 
hibited from raising new grounds because Customs was not provided 
with an opportunity to review the merit of these claims. As the court in 
CR Industries acknowledged, 19 U.S.C. § 1514(c)(1) requires that a pro- 
test contain a statement sufficient to apprise Customs of the complete 
nature of the claim.15 10 CIT at 563; see Computime, Inc. v. United 
States, 3 Fed. Cir. (T) 175, 180-81, 772 F.2d 874, 878-79 (Fed. Cir. 1985). 
This comports with the policy goal of ensuring the orderly consideration 
of claims. Pagoda Trading Co., 9 CIT at 409-10, 617 F. Supp. at 98. De- 
fendant cites Hensel Bruckmann & Lorbacher, Inc. v. United States, 57 
Cust. Ct. 52, C.D. 2723 (1966) (clerical error not brought to attention of 
examiner) in support of its argument. The court finds this line of reason- 
ing inapposite. Raising an allegation of UEP via protest implicitly alerts 
Customs to other independent grounds which may support the asserted 
classification. This rationale follows from the nature of an investigation 
into the legitimacy of the purported UEP. In determining whether a 
prior practice existed, Customs necessarily will examine whether inde- 
pendent grounds existed to justify such a practice. While a UEP may be 
established by showing “actual uniform liquidations” over a period of 
time, see Heraeus-Amersil, Inc. v. United States, 9 CIT 412, 415, 617 F. 
Supp 89, 92 (1985), aff'd, 4 Fed. Cir. (T) 95, 795 F.2d 1575 (1986), cert. 
denied, 479 U.S. 1064 (1987), this is not the end of the inquiry. When a 
protest raises a UEP claim, Customs must also satisfy itself of the rea- 
sonableness of the classification under which it liquidated the imported 
merchandise. The importer is, after all, contesting that classification. 
This requires assessing the merit of an alleged prior classification prac- 
tice. To portray a UEP investigation as a mere exercise in bean count- 
ing, one which disregards inquiry into potential justifications for the 
alleged prior practice, disregards the need for continuing proper classifi- 
cation of the merchandise. Furthermore, hair splitting in attempting to 
determine the extent of notice to Customs may be inappropriate in view 
of the court’s duty to find the proper classification. See Jarvis Clark Co. 
v. United States, 2 Fed. Cir. (T) 70, 75, 733 F.2d 873, 878 (1984). 


15 It may be that there is a discretionary aspect to the exhaustion of administrative remedies principle for 28 U.S.C. 
§ 1581(a) cases, which the court finds would not bar this claim for the reasons discussed in the text. This may be the 
basis for the CR Industries ruling. 
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C. Plaintiff did not waive alternative grounds for its classification claim: 

Defendant also argues that the language employed by Atari Caribe in 
its protests expressly concedes that Customs properly liquidated the 
merchandise under Item 688.74, TSUS; consequently, defendant ar- 
gues that Atari Caribe should be estopped from raising new grounds in 
this action. Although defendant’s arguments have some plausibility 
upon a facial reading of the protests, they do not hold up under closer 
examination. In any case, waiver should be clear. Not only is waiver not 
clear, it is not the best reading of the protests. Atari Caribe’s protests 
raise two distinct claims which, when read together, evince an intent to 
preserve a claim that Customs liquidated plaintiff's merchandise under 
an improper classification. 

Atari Caribe’s protests can be separated into three distinct elements. 
The first paragraph contains a statement of the administrative decision 
being contested. The second paragraph raises a claim for duty-free 
treatment of U.S. made components under Item 807.00, TSUS. By stat- 
ing that “the said merchandise is properly classifiable as assessed,” 
Atari Caribe apparently concedes the validity of Customs’ liquidation of 
its merchandise under Item 687.74. Finally, in the third paragraph 
plaintiff raises a claim for complete duty-free treatment under Item 
A734.20. As previously noted, this paragraph constitutes a classification 
claim under 19 U.S.C. § 1514(a)(2). 

A claim for partial duty-free treatment raised under Item 807.00 con- 
stitutes a challenge to appraisement which is properly categorized un- 
der § 1514(a)(1). Green Giant Co. v. United States, 79 Cust. Ct. 61, 65, 
C.D. 4715 (1977).16 Thus plaintiff's protests raise two separate and dis- 
tinct arguments; first, that Customs improperly appraised the mer- 
chandise by not accounting for components fabricated within the 
United States, and second, that Customs improperly classified the mer- 
chandise by not recognizing a prior UEP. Defendant’s argument im- 
properly attempts to link the concession made in conjunction with the 
appraisement claim to Atari Caribe’s separate and distinct classifica- 
tion claim. 

Plaintiff argues that it was necessary to assume that Customs would 
uphold the assessed classification when articulating its 807 appraise- 
ment claim; had Customs granted the alternative UEP claim and af- 
forded the merchandise complete duty-free treatment, the 807 claim 
would be obviated. While it is not readily apparent why an 807-based 
protest would necessitate concession on this point, as Customs could 
have granted both claims, plaintiff's assumption is not unreasonable. 
Standing alone, an 807 claim implicitly accepts the assessed classifica- 
tion under which merchandise is liquidated. Unfortunately, by includ- 


16 The mere fact that items contained in TSUS, schedule 8, are referred to as ‘Special Classification Provisions’ does 
not limit the provisions in schedule 8 to classification. Not all provisions of schedule 8 are directly concerned with 
the classification and rate of duty of imported merchandise. Items 806.20, 806.30 and 807.00 supra, by the very 
nature of the language utilized therein, relate directly to valuation of merchandise claimed to be entitled to treat- 
ment as American goods returned. 


Green Giant Co., 79 Cust. Ct. at 64. 
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ing this practical observation Atari Caribe clouds the dual nature of its 
protests. 

While a protest must be specific enough to establish that objections 
subsequently made at trial were contemplated by the importer and 
raised before Customs, it need not be an exercise in artful pleading. See 
R. Sturm, Customs Law & Administration, § 10.4, p. 26 (1990). Plaintiff 
appropriately cites the familiar maxim that “however cryptic, inartistic, 
or poorly drawn a communication may be, it is sufficient as a protest for 
purposes of section 514 if it conveys enough information to apprise 
knowledgeable officials of the importer’s intent and the relief sought.” 
Mattel, Inc. v. United States, 72 Cust. Ct. 257, 262, C.D. 4547, 377 F. 
Supp. 955, 960 (1974). Though the instant protests may be poor exam- 
ples of legal draftsmanship, they are still sufficient to convey Atari 
Caribe’s intent to preserve an independent classification claim. 

At first glance it may appear that because the UEP claim is introduced 
second, it is to be construed subordinately to other previously made 
claims and concessions. This reading, however, is inconsistent. A pro- 
test which contests classification, as a UEP claim does, cannot also con- 
cede the validity of the assessed classification. By introducing its UEP 
claim with the phrase “[w]e further claim,” Atari Caribe communicated 
its intent to assert an independent basis for protesting the liquidation. 
Thus, the UEP claim is unrelated to, and may not be limited by, a previ- 
ous concession which relates solely to an appraisement-based theory. As 
a result, Atari Caribe is not estopped from raising new grounds in sup- 
port of its claim that Customs’ classification of its merchandise under 
Item 687.74 was incorrect. 


D. Alternative classifications to Item A734.20, TSUS: 

Atari Caribe also proposes Item A688.43, TSUS, as an alternative 
classification should the court find that both Items 687.74 and A734.20 
are inappropriate. As indicated, this court is required to examine not 
only the validity of an importer’s claims, but the correctness of the gov- 
ernment’s classification as well. Jarvis Clark Co., 2 Fed. Cir. (T) at 75, 
733 F.2d at 878. Thus, as the court permits plaintiffs to raise the issue of 
the proper classification of the merchandise beyond mere UEP allega- 
tions, it is also proper for Atari Caribe to suggest alternative classifica- 
tions against which Customs’ decision may be weighed. As a result, the 
court finds it is appropriate to consider all of the theories raised by plain- 
tiff in its complaint. 


III. CoNcLUSION 


For the foregoing reasons, defendant’s motion in limine to limit plain- 
tiff to an appeal of Customs’ denial of its UEP claim is denied. In addi- 
tion, protest numbers 49094—000178 and 49094—000221 are severed 
from this action and designated as Court No. 89-02-00087-S, which ac- 
tion is hereby dismissed for lack of jurisdiction. 
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(Slip Op. 92-109) 


Ipsco, INc. AND Ipsco STEEL, INC., PLAINTIFFS, AND ALGOMA STEEL Corp., Ltn. 
AND SONCO STEEL TUBE Div., FERRuM, INC. v. UNITED STATES, DEFENDANT, 
AND LONE STAR STEEL Co., DEFENDANT-INTERVENORS 


Court No. 86-06-00753 


(Dated July 14, 1992) 


JUDGMENT 


ReEstanl, Judge: In conformity with the decision of the Court of Ap- 
peals for the Federal Circuit, Appeal Nos. 91-1236/1257 (June 3, 1992), 
it is hereby 

ORDERED that the Department of Commerce’s first remand determi- 
nation, filed with the court on September 2, 1988, is sustained; and it is 
further 

ORDERED that this action is dismissed. 


(Slip Op. 92-110) 


WASHINGTON INTERNATIONAL INSURANCE CO., PLAINTIFF U. 
UNITED STATES, DEFENDANT 


Court No. 90-04-00173 
[Defendant’s Motion to Dismiss granted. Action dismissed. ] 
(Dated July 15, 1992) 
Sandler, Travis & Rosenberg, P.A., (Diane L. Weinberg), for plaintiff. 
Stuart M. Gerson, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 


International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice, (Carla Garcia-Benitez) for defendant. 


MEMORANDUM OPINION 


GOLDBERG, Judge: This action comes before this court on defendant’s 
Motion to Dismiss. The court finds that it lacks jurisdiction to entertain 
this case, and hereby dismisses the action. 


BACKGROUND 


Plaintiff, Washington International Insurance Company, is the 
surety on Continuous Bond No. 108707163, placed with the Customs 
Service (“Customs”) by the principal, Sergio Valente Apparel, Inc. 
(“Sergio”) in connection with Entry number 6590004762-5. The entry, 
dated February 17, 1988, encompassed men’s and women’s pants 
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manufactured from foreign piece goods in the Commonwealth of the 
Northern Mariana Islands. The merchandise entered the United States 
duty-free.1 On March 4, 1988, a Customs Import Specialist forwarded a 
Request for Information, (Customs Form 28) to Sergio, seeking certifi- 
cates of manufacture and landed cost. Sergio timely responded to Cus- 
tom’s request. 

On August 19, 1988, Customs liquidated the entry as dutiable. Sergio 
filed a protest on October 12, 1988. The protest form used by Sergio was 
a pre-printed protest, and contained general instructions that the im- 
porter should supply: 


the factual material and legal arguments which are believed to sup- 
port the protest. All such material and arguments should be spe- 
cific. General statements of conclusions are not sufficient. 


The form provided the importer with a selection of grounds upon 
which to challenge Customs’ decision. Plaintiff contended in the Com- 
plaint that Sergio placed an “x” on the form adjacent to the pre-printed 
category which stated as follows: 


The protested decision, the nature of the objection, and the reasons 
therefore are: 


[x] As to the classification and rate and amount of duties, it is 
claimed that the proper classification is under TSUS item2 


Although the form then contained space for completion of the sen- 
tence by the importer, Sergio neglected to provide any further informa- 
tion. Sergio did not list or describe the alleged proper classification, and 
failed to discuss why the proffered classification was correct. Neither did 
it cite reasons why Customs’ determination was incorrect. 

Nevertheless, Sergio also placed an “x” in the following category chal- 
lenging appraised value of the merchandise. Under that section, Sergio 
provided an extensive explanation of the reasons Customs’ determina- 
tion was inaccurate and Sergio’s claimed value was appropriate.3 

On August 17, 1989 Sergio forwarded a letter to Customs which was 
“intended to supplement the protest with supporting documents.” (Mo- 
tion to Dismiss, Exhibit B.) The letter contained information that en- 


1 General Headnote 3(a)(iv), Tariff Schedules of the United States, grants duty free entry to all products imported 
from insular possessions of the United States. The parties agree that merchandise from the Commonwealth of the 
Northern Mariana Islands is entitled to duty-free treatment under this section. 

While the face of Sergio’s entry papers expressly indicated the country of origin and a claim for duty-free entry, the 
papers did not definitively state that Sergio asserted duty free entry based on General Headnote 3(a)(iv), Tariff Sched- 
ules of the United States. Plaintiff's complaint, however, proceeds on the assumption that this duty-free basis was im- 
plicit to Customs. 

2 Defendant disagrees with plaintiff ’s claim that Sergio placed an “x” next to this “classification” category. As Exhibit 
A, defendant submitted a copy of Sergio’s protest with an “x” placed next to classification with its moving papers. It 
next included with its Reply to plaintiff's opposition to the motion, as Exhibit I, a copy of the protest with the “x” seem- 
ingly erased. Defendant asserted in its Reply that Exhibit I was a photocopy of the original protest filed with the court, 
while Exhibit A was simply a photocopy of a carbon copy of Exhibit I. Defendant speculated that the “x” was intention- 
ally erased in Exhibit I, but the erasure was not completed on the carbon copies. Defendant concluded that the erased 
“x” in the original protest was indisputably insufficient to show that Sergio intended to challenge classification of the 
merchandise. 

The court need not address defendant’s contentions. The court finds that even presuming an “x” was placed adjacent 
to the classification category, Sergio failed to lodge a valid protest challenging classification of the merchandise. 


3 Plaintiff acknowledges that Sergio’s challenge to the appraisement of the merchandise was “inadvertent” and 
irrelevant. 
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deavored to show the merchandise was incorrectly classified and 
entitled to duty-free treatment under General Headnote 3(a)(iv), Tariff 
Schedules of the United States (TSUS). 

Customs denied the protest on October 6, 1989, stating that the origi- 
nal decision was reviewed and reaffirmed. Plaintiff next filed the sum- 
mons and complaint at issue in this motion. In its Motion to Dismiss, 
defendant argued that the court does not have jurisdiction over this ac- 
tion because Sergio failed to file a valid protest which challenged the 
classification of the merchandise. The court agrees. 


DISCUSSION 


A. Jurisdictional Issues: 

Section 1581(a) of Title 28 of the United States Code (1988) grants the 
court “exclusive jurisdiction of any civil action commenced to contest 
the denial of a protest, in whole or in part, under section 515 of the Tariff 
Act of 1930.” A prerequisite, therefore, to jurisdiction by the court over 
an action of this nature is a denial of a valid protest. See Computime, Inc. 
v. United States, 772 F.2d 874 (Fed. Cir. 1985), Traveler Trading Co., 
Inc. v. United States, 11 CIT 950 (1987). 

In order to evaluate whether jurisdiction over this action properly lies 
with the court, the court must first determine whether Sergio filed a 
valid protest challenging classification. 

Section 1514 of Title 19 of the United States Code (1988) provides pro- 
cedures for the filing of a protest. Section 1514(a) states that decisions of 
Customs officials are “final and conclusive upon all persons * * * un- 
less a protest is filed in accordance with this section * * *.” Section 
1514(c)(1) continues that a protest shall set forth: 


distinctly and specifically each decision * * * as to which protest is 
made; each category of merchandise * * * as to which protest is 
made; and the nature of each objection and reasons therefore. (em- 
phasis added.) 


The relevant implementing regulations contained in 19 C.F.R. 
§ 174.13(a)(6) (1991) provide that a protest shall contain a description of 
“the nature of, and justification for the objection set forth distinctly and 
specifically with respect to each category, payment, claim, decision, or 
refusal[.]” 

Similarly, the Supreme Court explained in the seminal case of Davies 
uv. Arthur, 96 U.S. 148, 151 (1878), that the protest specificity require- 
ments were structured to: 


compel [the importer] to disclose the grounds of his objection at the 
time when he makes his protest. * * * Technical precision is not 
required; but the objections must be so distinct and specific, as, 
when fairly construed, to show that the objection taken at the trial 
was at the time in the mind of the importer, and that it was suffi- 
cient to notify the collector of its true nature and character to the 
end that he might ascertain the precise facts, and have an opportu- 
nity to correct the mistake and cure the defect, if it was one which 
could be obviated. (citation omitted.) 
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See also Audiovox Corp. v. United States, 8 CIT 233, 598 F. Supp. 387 

(1984), aff'd 764 F.2d 848 (Fed. Cir. 1985); American Mail Line, Lid., v. 

United States, 34 CCPA 1 (1946). 

It is also long settled law that a protest: 

must point out or suggest the provision of law which it is claimed 
controls the classification of the subject merchandise * * * [I]fthe 
protest itself gives no indication of the reasons why the collector’s 
action is alleged to be erroneous, and, further, does not set forth the 
paragraphs which allegedly properly govern the disposition of the 
merchandise, the document is fatally defective. 


Mattel, Inc. v. United States, 72 Cust. Ct. 257, 261, 377 F. Supp. 955 
(1974) (quoting National Carloading Corp. v. United States, 44 Cust. Ct. 
493-494 (1960)) (citations omitted). 

Plaintiff contends that a protest was filed which validly challenged 
the classification of the merchandise because Sergio placed an “x” in the 
classification category on the protest. Plaintiff also argues that Customs 
had “actual knowledge” of Sergio’s claimed classification because the 
merchandise apparently entered duty-free under General Headnote 
3(a), TSUS, and Customs sent a Request for Information to Sergio that 
could have supported duty-free treatment under this section. In sup- 
port, plaintiff cited several cases where flawed protests were held ade- 
quate to notify Customs of the objections made. See Needler’s British 
Imports v. United States, 39 Cust. Ct. 321 (1957); Palmer Import Co., v. 
United States, 55 Cust. Ct. 434 (1965); Norman G. Jensen, Inc. v. United 
States, 55 Cust Ct. 418 (1965). 

The court finds plaintiff's position unconvincing. An examination of 
the case law reveals that protests which were deemed sufficient despite 
being incomplete contained at least a partial description of the grounds 
for the challenge and the claimed classification. For example, in Need- 
ler’s, 39 Cust. Ct. at 321, the protest, while failing to specify the exact 
claimed tariff paragraph and rates of duty, instead named the category 
of merchandise to which the claimed rates applied. The protest in Pal- 
mer, 55 Cust Ct. at 434, was held valid where the tariff paragraph num- 
ber was omitted but the claimed rate was indicated. 

The action before this court differs profoundly from the cases cited by 
plaintiff. In its protest, Sergio’s only notification of its classification 
challenge was a single “x” placed next to the broad classification cate- 
gory. Although the protest’s introductory instructions and the classifi- 
cation objection itself obviously required supporting information, 
Sergio neglected to provide any description whatsoever of its classifica- 
tion objection. Sergio indeed understood this necessity since it provided 
ample support for its appraisal objection. Moreover, Sergio did not indi- 
cate why it felt Customs’ classification was incorrect and did not even 
hint at the classification rate or tariff provision under which it was 
claiming. 

Unlike the cited cases, Sergio’s failure to describe any aspect of its 
classification objection prevented Customs from construing the true 
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character and nature of Sergio’s objection — that duty-free treatment 
under General Headnote 3(a), TSUS, was appropriate, or that this ob- 
jection was in mind at the time of the filing. Further, Sergio’s fatally de- 
ficient protest cannot be resuscitated by plaintiff's conjecture that 
Customs had “actual knowledge” of Sergio’s claimed classification. 

In advancing its “actual knowledge” argument, plaintiff relied on CR 
Industries v. United States, 10 CIT 561 (1986). In that case, the court 
construed protests which challenged the classification of either “sleeve 
repair kits” or simply “sleeves” to include an objection to the classifica- 
tion of both a steel sleeve and its protective steel cup. The court con- 
cluded that the language of the protests read in conjunction with 
previous discussions between the parties was sufficient notice to Cus- 
toms that both components’ classifications were challenged. 

The circumstances at bar are critically dissimilar, however. The lan- 
guage of the protest gave no suggestion of Sergio’s objection, whereas in 
CR Industries some of the protests stated that the classification of “kits” 
were challenged. 10 CIT at 561. In this regard, the court is better guided 
by a secondary ruling in CR Industries which precluded the plaintiff 
from raising a new claim of “uniform existing practice” not included in 
the objections specified in the protest, even though Customs was previ- 
ously aware of the issue in connection with an internal advice ruling. In 
this holding, the court noted that there was no possible way to read the 
protest’s language to include the claim, and acknowledged that al- 


though protests were to be liberally construed, “[t]his does not, how- 
ever, mean that protests are akin to notice pleadings and merely have to 
set forth factual allegations without providing any underlying reason- 
ing * * *.” 10 CIT at 564 (quoting Computime, Inc. v. United States, 8 
CIT 259, 601 F. Supp. 1029 (1984) aff'd, 772 F.2d 874, 878-79 (Fed. Cir. 
1985)). The CR Industries court further explained: 


[t]he lack of notice in the protest may have led Customs to believe 
that the issue had been abandoned. Moreover, knowledge that the 
claim was being actively asserted may have allowed Customs to 
more adequately investigate * * *. Id. at 565. 


Likewise, in this action, the protest was devoid of any language that 
could be construed to minimally raise a claim for General Headnote 
3(a), TSUS, duty-free treatment. This deficiency could have led Cus- 
toms to reasonably conclude that Sergio abandoned all its potential 
claims. Moreover, plaintiff cannot irrefutably demonstrate that Cus- 
toms had actual prior knowledge of Sergio’s claim. None of Sergio’s en- 
try papers expressly stated that duty-free entry was requested under 
General Headnote 3(a), TSUS, and Customs’ Request for Information 
sought documents which could have been relevant to other issues in ad- 
dition to a duty-free General Headnote 3(a), TSUS, claim. 

Consequently, the court finds that in these circumstances, Sergio 
failed to validly assert a challenge to classification in the protest. Any 
other ruling by this court would eviscerate the protest requirements 
mandated by Congress and effectively require Customs to scrutinize the 
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entire administrative record of every entry in order to divine potential 
objections and supporting arguments which an importer meant to 
advance. 


B. Presentation of New Grounds: 


Subsection 1514(c)(1) of Title 19 of the United States Code (1988) pro- 
vides that: 


A protest may be amended * * * to set forth objections as to a deci- 
sion or decisions described in subsection (a) of this section which 
were not the subject of the original protest * * * any time prior to 
the expiration of the time in which such protest could have been 
filed under this section. New grounds in support of objections 
raised by a valid protest * * * may be presented for consideration 
in connection with the review of such protest pursuant to section 
1515 of this title at any time prior to the disposition of the protest in 
accordance with that section. 


The parties agree that Sergio’s August 17, 1989 letter to Customs was 
not a valid amendment to the original protest. Instead, plaintiff charac- 
terized the letter as a “supplement” to the protest which merely raised 
new grounds in support of the general classification objection already 
made by Sergio when Sergio checked the classification category. As new 
grounds for the classification challenge, plaintiff contended the supple- 
ment explained that duty-free treatment under General Headnote 
3(a)(iv), TSUS was appropriate. 

However, statutory law expressly provides that new grounds can only 
be proffered “in support of objections raised by a valid protest.” 19 
U.S.C. § 1514(c)(1) (1988) (emphasis added). New objections may only 
be contained in a timely filed amendment. 19 U.S.C. § 1514(c)(1) (1988). 

As previously determined by the court, the classification of the mer- 
chandise was not validly challenged in Sergio’s protest. Sergio’s August 
17, 1989 letter therefore does not merely present a new ground for an 
already noted objection; it introduces a new objection — the challenge to 
classification. This new objection must be raised in an amendment to 
the protest, which Sergio failed to accomplish. 

Moreover, the court notes that as a matter of policy plaintiff's argu- 
ment cannot be countenanced. Under plaintiffs interpretation, an im- 
porter could simply check every available objection listed on the protest, 
and then submit at its leisure a “supplemental” letter containing the 
reasons for the objections anytime prior to the resolution of the protest. 
Such a result would surely “thwart the scheme of orderly claim assess- 
ment envisaged by § 1514.” CR Industries, 10 CIT at 565 (citation 
omitted). 

The court concludes that classification of the merchandise was not 
validly challenged in the protest or Sergio’s supplemental letter, and the 
court therefore remains without jurisdiction over plaintiff's action. 
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CONCLUSION 


For the reasons provided above, this court holds that it lacks subject 
matter jurisdiction pursuant to 28 U.S.C. 1581(a) (1988) over this ac- 
tion. Accordingly, defendant’s motion to dismiss is granted. 


A EE TET LT a 


(Slip Op. 92-111) 


BorusaN Ho.pinc A.S. anp BorusaNn InRacaT ITHALAT VE DaGITIM 
A.S., PLAINTIFFS v. UNITED STATES, DEFENDANT, AND WHEATLAND TUBE 
Co., DEFENDANT-INTERVENOR 


Court No. 90-11-00602 
(Dated July 15, 1992) 


JUDGMENT 


GOLDBERG, Judge: Plaintiffs’ Consent Motion for Affirmance of Final 
Results of Second Remand and Dismissal of Remaining Counts in the 
Complaint having been submitted for decision, and upon consideration 
of the record and other papers filed herein, the court finds that the De- 
partment of Commerce’s Final Results of Second Partial Remand were 


rendered in conformity with the decision of this court set forth in Slip 
Op. 92-57 (Ct. Int’] Trade April 23, 1992). Therefore, it is hereby 

ORDERED that the Department of Commerce’s Final Results of Second 
Partial Remand, filed with the court June 16, 1992, are sustained; it is 
further 

ORDERED that the Department of Commerce, International Trade Ad- 
ministration shall publish an amended final determination in the 
1987-1988 administrative review of the antidumping duty order involv- 
ing Certain Welded Carbon Steel Pipe and Tube Products from Turkey in 
conformity with the final results of the second partial remand; and it is 
further 

ORDERED that this action is dismissed and Counts Three, Four, and 
Five of the Complaint in this matter are dismissed without prejudice. 


TE 


(Slip Op. 92-112) 


NACHI-FUJIKOSHI CorP. AND NACHI AMERICA, INC., PLAINTIFFS v. UNITED 
STATES, DEFENDANT, AND FEDERAL-MOGUL Corp. AND TORRINGTON Co., DE- 
FENDANT-INTERVENORS 


Court No. 91-08-00595 


Plaintiffs move pursuant to Rule 56.1 of the Rules of this Court for judgment on the 
agency record. Plaintiffs claim that the Department of Commerce, International Trade 





U.S. COURT OF INTERNATIONAL TRADE 63 


Administration (“Commerce”), erred by including plaintiffs’ one home market sample 
sale in its calculation of foreign market value. Plaintiffs also claim that Commerce com- 
mitted four ministerial errors in its calculation of plaintiffs’ dumping margins; specifi- 
cally, these alleged errors were that Commerce (1) double-counted Nachi’s research and 
development expenses; (2) that it erred in its calculation of general and administrative ex- 
penses; (3) that it incorrectly deducted movement expenses from net price; and (4) that it 
incorrectly deducted a rebate, REBATESH, from the net price. 

Held: This case is remanded to Commerce to correct its calculation of general and ad- 
ministrative expenses and movement expenses. Commerce’s determination is affirmed in 
all other respects. 

[Plaintiffs’ motion is denied in part; granted in part; and this case is remanded to Com- 
merce. ] 


(Dated July 16, 1992) 


O’Melveny & Myers (Greyson L. Bryan, Erwin P. Eichmann, Greta L.H. Lichtenbaum, 
Bruce R. Hirsh and Steven A. Spencer) for plaintiffs. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis); of 
counsel: Stephen J. Claeys, Attorney-Advisor, Office of the Chief Counsel for Import Ad- 
ministration, U.S. Department of Commerce, for defendant. 

Frederick L. Ikenson, P.C. (Frederick L. Ikenson, J. Eric Nissley and Larry Hampel), for 
defendant-intervenor Federal-Mogul Corporation. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, Jr. and 
Patrick McDonough) for defendant-intervenor The Torrington Company. 


OPINION 


Tsouca.as, Judge: Plaintiffs, Nachi-Fujikoshi Corporation and Nachi 
America, Inc. (“Nachi”), move pursuant to Rule 56.1 of the Rules of this 
Court for judgment on the agency record. Nachi-Fujikoshi Corporation 
is aJapanese producer and exporter of certain antifriction bearings, and 
Nachi America, Inc. is its related U.S. subsidiary. On June 11, 1990, The 
Torrington Company initiated this administrative review. Antifriction 
Bearings (Other Than Tapered Roller Bearings) and Parts Thereof 
From the Federal Republic of Germany, France, Italy, Japan, Romania, 
Singapore, Sweden, Thailand and the United Kingdom Initiation of 
Antidumping Administrative Reviews, 55 Fed. Reg. 23,575 (1990). The 
preliminary results of this investigation were issued on March 15, 1991. 
Antifriction Bearings (Other Than Tapered Roller Bearings) and Parts 
thereof from Japan; Preliminary Results of Antidumping Duty Admin- 
istrative Reviews and Partial Termination of Antidumping Duty Ad- 
ministrative Reviews, 56 Fed. Reg. 11,186 (1991). The final results were 
issued on July 11, 1991. Antifriction Bearings (Other Than Tapered 
Roller Bearings) and Parts Thereof From Japan; Final Results of Ant- 
idumping Duty Administrative Reviews (“Final Results”), 56 Fed. Reg. 
31,754 (1991). The final dumping margins for Nachi were determined to 
be 10.72% for ball bearings and 10.50% for cylindrical roller bearings. 
Id. at 31,756. 

In this action, plaintiffs claim that the Department of Commerce, In- 
ternational Trade Administration (“Commerce” or “Department”), 
erred by including plaintiffs’ one home market sample sale in its calcu- 
lation of foreign market value. Plaintiffs also claim that Commerce com- 
mitted four ministerial errors in its calculation of plaintiffs’ margins. 
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DISCUSSION 


Pursuant to the Tariff Act of 1930, in reviewing a final determination 
of Commerce, this Court must uphold that determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial 
evidence has been defined as being “more than a mere scintilla. It means 
such relevant evidence as a reasonable mind might accept as adequate to 
support a conclusion.” Universal Camera Corp. v. NLRB, 340 U.S. 474, 
477 (1951) (quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 
229 (1938)). It is “not within the Court’s domain either to weigh the ade- 
quate quality or quantity of the evidence for sufficiency or to reject a 
finding on grounds of a differing interpretation of the record.” The Tim- 
ken Co. v. United States, 12 CIT 955, 962, 699 F. Supp. 300, 306 (1988), 
aff'd, 894 F.2d 385 (Fed. Cir. 1990). 


1. Sample Sale: 

Plaintiffs claim that Commerce erred by including Nachi’s one home 
market sample sale in its calculation of foreign market value. They 
claim that the Department ignored its established practice of excluding 
trial or sample sales from foreign market value. As a result, Nachi urges 
this Court to remand this case to Commerce to require the Department 
to address Nachi’s home market sample sales argument and to explain 
its failure to follow its own established precedent. 


According to 19 U.S.C. § 1677b(a)(1) (1988 & Supp. 1992): 


The foreign market value of imported merchandise shall be the 
a at the time such merchandise is first sold within the United 
tates by the person for whom (or for whose account) the merchan- 


dise is imported to any other person * * * 


(A) at which such or similar merchandise is sold, or, in the 
absence of sales, offered for sale in the principal markets of the 
country from which exported, in the usual commercial quanti- 
ties and in the ordinary course of trade for home consumption 
* * * (Emphasis added.) 

The plaintiff has the burden of proving whether sales used in Com- 
merce’s calculations are outside the ordinary course of trade or not sold 
in usual commercial quantities. See Koyo Seiko Co. v. United States, 16 
CIT _,__, Slip Op. 92-99 (June 30, 1992) at 8; see also Monsanto 
Co. v. United States, 12 CIT 937, 939-42, 698 F. Supp. 275, 277-80 
(1988). This Court has affirmed Commerce’s decision to include certain 
sales in its calculations of dumping margins when a plaintiff has failed 
to meet its burden of proof. Jd. In this case, the administrative record is 
lacking substantial evidence proving that the sample sale in question 
was outside the ordinary course of trade or not sold in usual commercial 
quantities, and plaintiffs have failed to prove otherwise. 

In support of its argument, Nachi offers two documents: a letter to the 
International Trade Administration dated November 27, 1990, Admin- 
istrative Record (“AR”) (Pub.) Doc. 545; and Nachi’s home market veri- 
fication report, AR (Non-Pub.) Doc 223. Neither of these documents 
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proves that the sample sale in question was outside the ordinary course 
of trade and not sold in the usual commercial quantities. In fact, to prove 
that the sample sale was sold in the usual commercial quantities, defen- 
dant-intervenor, The Torrington Co., referenced computer printouts of 
sales made for the model in question. See The Torrington Company’s 
Response to Plaintiffs’ Rule 56.1 Motion for Judgment on the Agency Re- 
cord, Proprietary Appendix 11. By comparison, the quantity of the sam- 
ple sale in this case was hardly unusual. Jd. 

Nachi further claims that Commerce has routinely excluded trial or 
sample sales and should do so here. For this argument, plaintiffs cite Fi- 
nal Determination of Sales at Less Than Fair Value; Tapered Roller 
Bearings and Parts Thereof, Finished and Unfinished, From Japan, 52 
Fed. Reg. 30,700, 30,704 (1987). In that case, Commerce excluded cer- 
tain sales from consideration because: 


The sales individually involved extremely small quantities of mer- 
chandise at prices substantially higher than the prices of the vast 
majority of sales reported. Most of these sales were later cancelled 
before the merchandise was invoiced to the purchaser. In the U.S. 
market, there were no comparable sales. 


Id. 
At the same time, however, Commerce has often included sales in its 
calculations because they were not deemed outside the ordinary course 


of trade or not deemed to be sold in other than the usual commercial 
quantities. See, e.g., Final Determinations of Sales at Less Than Fair 
Value: Antifriction Bearings (Other Than Tapered Roller Bearings) and 
Parts Thereof From the Federal Republic of Germany, 54 Fed. Reg. 
18,992, 19,087-88 (1989). Commerce’s determinations must be exam- 
ined on an individual basis taking into account all of the relevant facts of 
each case. In addition, the agency is granted tremendous deference in 
making its decision. In this case, Nachi simply has not proven that the 
sample sale in question was not sold in usual commercial quantities or 
in the ordinary course of trade. Therefore, Commerce was justified to 
include this sale in its calculations and its decision is hereby affirmed. 

Nachi alternatively claims that this case should be remanded to Com- 
merce to require the Department to address thoroughly Nachi’s home 
market sample sales argument and to explain its reasoning. In the is- 
sues appendix of this investigation, Commerce stated that it “agrees 
with Torrington [and] [a]ll sales reported as samples have been included 
in the margin calculations.” Antifriction Bearings (Other Than Tapered 
Roller Bearings and Parts Thereof From the Federal Republic of Ger- 
many; Final Results of Antidumping Duty Administrative Review (Is- 
sues Appendix), 56 Fed. Reg. 31,692, 31,713 (1991). Immediately prior to 
this it was stated that Torrington “contends that the respondents have 
not demonstrated that such sales are outside the ordinary course of 
trade [within the context of 19 U.S.C. § 1677(b)(a)(1)].” Id. 

Generally, an administrative agency must cite the reasons for its deci- 
sion in order for the reviewing court to ascertain whether the agency 
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acted arbitrarily. See Bowman Transportation, Inc. v. Arkansas-Best 
Freight System, Inc., 419 U.S. 281, 285-86 (1974); see also Asociacion 
Colombiana de Exportadores v. United States, 12 CIT 1174, 1177, 704F. 
Supp. 1068, 1071 (1988). A court, however, “may uphold [an agency’s] 
decision of less than ideal clarity if the agency’s path may reasonably be 
discerned.” Ceramica Regiomontana, S.A. v. United States, 810 F.2d 
1137, 1139 (Fed. Cir. 1987) (quoting Bowman Transportation, 419 U.S. 
at 286). 

In this case, while Commerce’s reasoning may not be spelled out in so 
many words, its decision is obvious in light of the determination as a 
whole. It is very convenient and irresponsible for plaintiffs to take a sen- 
tence out of context and to claim that Commerce failed to adequately ad- 
dress an issue. In this case, Commerce’s path may reasonably be 
discerned; that being that it included the sample sale because Nachi 
failed to prove that the sample sale in question was not sold in the usual 
commercial quantities and in the ordinary course of trade. Conse- 
quently, a remand for further explanation is not necessary. 


2. Ministerial Errors: 

Plaintiffs also claim that Commerce made several ministerial errors 
in its calculation of Nachi’s final dumping margins and that this case 
should be remanded to Commerce to correct these errors. 


A. Research and Development Expenses: 

First, Nachi claims that Commerce double-counted Nachi’s research 
and development expenses (“R&D”) and that it was included in both 
selling, general and administrative expenses (“SG&A”) and in the cost 
of manufacturing. 

During the administrative review, Commerce furnished Nachi with a 
questionnaire to facilitate the calculation of dumping margins. Ques- 
tion 2 of section D of the questionnaire requested Nachi to explain the 
manner in which expenses were recorded in Nachi’s records. Nachi’s re- 
sponse was that: 

Research and development expenses are captured each month in a 
general and administrative expense account. At the end of each fis- 
cal half-year, the amount which relates to current production is 
transferred to current period manufacturing cost; the remainder is 
treated as a general and administrative expense item. 
Plaintiffs, Nachi-Fujikoshi Corporation and Nachi America, Inc.’s Mo- 
tion for Judgment on an Agency Record (“Nachi’s Motion”), Exhibit 6 at 
12. 

Question 4 of section D requested Nachi to itemize R&D costs and to 
explain the methodology used to allocate the costs.1 In response to this 
question, Nachi stated that it did not itemize R&D costs. Nachi’s re- 


1 Question 4 of section D states the following: 


Product R&D and Engineering 

Furnish your R&D costs for the products under een and any improvements related to their production. 

State where these costs have been included in your COM. Explain the method used to allocate the costs to the part. 
(a) For the product R&D, provide the initial costs required for its design, including manufacturing equipment 


design. 
continued 
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sponse informed Commerce that it had included some R&D expenses in 
indirect factory expenses, some in general and administrative expenses 
(“G&A”), and allocated some to cost centers.2 

In support of its contention that Commerce double-counted R&D ex- 
penses, plaintiffs cite two documents, Exhibits 5 and 6, to prove their 
argument. Nachi’s Motion, Exhibits 5 and 6. Exhibit 5 is merely a type- 
written table titled “Research and Development Expenses,” and Ex- 
hibit 6 is Nachi’s consolidated profit and loss statement. Neither of 
these documents indicate any evidence of double-counting and plain- 
tiffs have not proven that there was any overlap of R&D expenses with 
general expenses or cost of manufacturing. 

Therefore, Nachi’s claim of double-counting is without merit and 
Commerce’s R&D calculations are affirmed and need not be recalcu- 


lated. 


B. General and Administrative Expenses: 


In its calculations, Commerce calculated Nachi’s general and admin- 
istrative expenses by subtracting Nachi’s non-consolidated selling ex- 
penses from Nachi’s consolidated selling, general and administrative 
expenses. Nachi asserts and Commerce agrees that this calculation was 
erroneous and that the case should be remanded. Therefore, this case is 
remanded to Commerce for recalculation of Nachi’s general and admin- 
istrative expenses, and in doing so it should subtract only Nachi’s con- 
solidated selling expenses from Nachi’s consolidated selling, general 
and administrative expenses. 


C. Movement Expenses: 


Nachi also asserts that Commerce erred by subtracting inland freight 
expenses from Nachi’s adjusted home market price because Commerce 
subsequently compared the adjusted price to Nachi’s cost of production 
which included inland freight expenses. Both Nachi and Commerce 
agree that Commerce’s calculations were erroneous and therefore this 
case is to be remanded to Commerce to also recalculate Nachi’s adjusted 
home market price by including in it inland freight expenses. 


ms... For the product-line R&D, provide any on-going R&D related to the product and to the product line for proc- 
improvements. 
tt separately the amount of any R&D which was purchased. 
@ General R&D for the company which is not related to a specific product or product line should be allocated to 
all products of the company and included in general expenses. 


Plaintiffs, Nachi-Fujikoshi Corporation and Nachi America, Inc.’s Motion for Judgment on an Agency Record 
(“Nachi’s Motion”), Exhibit 6 at 26. 


2 Nachi’s response to question 4 was as follows: 


Exhibit D/1.A.1 contains information on the cost of production of bearings under review. Research and develop- 
ment expense is included in indirect factory expense in that Exhibit. For further information on research and de- 
velopment, see Response to Question D/II.B.2 and Exhibit D/III.B.2.b.5. The research and development expense 
incurred for each cameeuans could not be separately identified. 

Research and development costs cannot be identified with a particular bearing type. Some of these costs are cap- 
tured in general and administrative expense, (but reported as research and dovtieqmenh in COP/CV) some of these 
expenses are incurred in special factory overhead accounts and then allocated to cost centers. This latter category 
is included in the “fixed cost” component of the reported cost of production. 


Nachi’s Motion, Exhibit 6 at 26-27. 
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D. REBATES5H: 

In its calculations, Commerce also deducted a rebate, REBATES5H, 
from Nachi’s home market price. Nachi alleges that Commerce should 
not have deducted this rebate because it was included in Nachi’s cost of 
production. 

When conducting an analysis of below cost of production sales, Com- 
merce compares the cost of production with the home market price of 
the merchandise. 19 U.S.C. § 1677b(b)(2) (1988). In order to achieve an 
accurate comparison, Commerce has often made allowances for rebates. 
See Daewoo Elecs. Co. v. United States, 13 CIT 253, 284, 712 F. Supp. 
931, 957-58 (1989); Brother Indus., Ltd. v. United States,15 CIT __, 
___, 771 F. Supp. 374, 386 (1991); Sonco Steel Tube Div., Ferrum, Inc. v. 
United States, 13 CIT 409, 412 n.3, 714 F. Supp. 1218, 1221-22 n.3 
(1989). Nachi agrees with this procedure, but deems it unnecessary in 
this case since the rebate was allegedly included in their cost of produc- 
tion. 

The record in this case, however, is lacking substantial evidence prov- 
ing Nachi’s allegations. Furthermore, Nachi has offered no evidence in- 
dicating otherwise. Therefore, Commerce’s deduction of REBATE5H 
from the home market price was reasonable and in accordance with law. 


CONCLUSION 


In accordance with the foregoing opinion, this case is remanded to the 
Department of Commerce, International Trade Administration, for re- 
calculation of general and administrative expenses and movement ex- 
penses pursuant to the instructions set forth in this opinion. 
Commerce’s determination is affirmed in all other respects. Commerce 
shall report the results of the remand determination to this Court 
within sixty (60) days of the date this opinion is entered. Any comments 
or motions following the remand determination shall be due within 
thirty (30) days of the date Commerce files the remand determination 
with the court. 
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